
City of Middleburg Heights, Ohio

Council Agenda

March 12,2024

7:00 P.M. REGULAR MEETING

CALL TO ORDER

ROLL CALL

PLEDGE OF ALLEGIANCE

Minutes of the Regular Meeting of February 27,2024

COMMUNICATIONS

AUDIENCE PARTICIPATION

APPOINTMENTS AND CONFIRMATIONS

ORDINANCES. RESOLUTIONS AND MOTIONS

1. City Parks, Recreation & Services Committee - Mr. Ai, Chairman
2. Finance, Taxation & Assessments Committee - Mr. Bortolotto, Chairman
3. Legislation & Rules Committee - Mr. Zakel, Chairman

4. Public Health, Safety & Relief Committee - Mr. McGregor, Chairman
5. Public Improvements Committee - Mr. Sage, Chairman
6. Streets, Utilities & Railroad Committee - Mr. Meany, Chairman
7. Zoning & Building Code Committee - Mr. Ference, Chairman

MAYOR^S REPORT

1. Law Director

2. Finance Director

3. Recreation Director

4. Economic Development Director
5. Service Director

ADJOURNMENT
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2024 PENDING LEGISLATION

UN^NUMBERED LEGISLATION

INTRODUCED BY COUNCIL PRESIDENT BORTOLOTTO

An Ordinance to make supplemental appropriations for current expenditures and expenses for the
City of Middleburg Heights for the calendar year 2024.

INTRODUCED BY COUNCIL PRESIDENT BORTOLOTTO

An Ordinance authorizing the mayor and finance director to enter into a contract with The Ohio

Floor Company.

INTRODUCED BY COUNCIL PRESIDENT BORTOLOTTO

An Ordinance authorizing all actions necessary to accept a Northeast Ohio Public Energy
Council (NOPEC) 2024 Energized Community Grant.

INTRODUCED BY MAYOR CASTELLI

A Resolution establishing a temporary one-time position of Building Commissioner in Training.

INTRODUCED BY MAYOR CASTELLI

A Resolution supporting the Ohio Commission for the United States Semiquincentennial
(America250-OH).

INTRODUCED BY MAYOR CASTELLI

A Resolution accepting an equipment grant from the Ohio Department of Commerce, Division of
State Fire Marshal.

INTRODUCED BY MAYOR CASTELLI

A Resolution authorizing the mayor and finance director to enter into a contract with Zambelli

Fireworks Manufacturing Company.

INTRODUCED BY MAYOR CASTELLI

A Resolution authorizing the mayor to enter into a Northeast Ohio Brownfield Program Loan
Agreement with the Northeast Ohio Areawide Coordinating Agency (NOACA).



DEIIVERED mar 0 7 2024
City of Middleburg Heights, Ohio

Ordinance No. 2024-

Introduced by; Mn Bortolotto, Mr, Meanv and Mr. Ference

AN ORDINANCE

TO MAKE SUPPLEMENTAL APPROPRIATIONS

FOR CURRENT EXPENDITURES AND EXPENSES

FOR THE CITY OF MIDDLEBURG

HEIGHTS FOR THE CALENDARYEAR 2024

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MIDDLEBURG HEIGHTS,
CUYAHOGA COUNTY, STATE OF OHIO:

Section 1. That in order to provide for current expenditures and expenses for the City of Middleburg
Heights for the calendar year 2024, the following sums be appropriated from the Capital Improvements
Fund:

Increase

(Decrease!

40,000.00

8,000.00

Description

Capital - Facility Maintenance - NOPEC Grant - City Hall Window Repl.

Capital - Facility Maintenance - NOPEC Grant - Service Garage LED Lighting

Total Increase to the Capital Improvements Fund $ 48,000.00

Section 2.

relating to the passage of this ordinance were adopted in an open meeting of this council, and that all
deliberations of this council and any of its committees that resulted in such formal actions were in meetings
open to the public, in compliance with all legal requirements including chapter 107 of the Codified
Ordinances and section 121.22 of Ohio Revised Code.

That it is hereby found and determined that all formal actions of this council concerning and

PASSED

PRESIDENT OF COUNCIL

ATTEST:

CLERK OF COUNCIL

PRESENTED TO MAYOR APPROVED ON:

YEAS NAYS

BORTOLOTTO

ALI MAYOR

SAGE

MEANY

MCGREGOR

FERENCE

ZAKEL



DELIVERED MAR 0 7 2024

City of Middleburg Heights, Ohio

Ordinance No. 2024-

Introduced by: Mr. Bortolotto. Mr. Meanv, and Mr. Ference

AN ORDINANCE

AUTHORIZING THE MAYOR AND FINANCE DIRECTOR

TO ENTER INTO A CONTRACT WITH

THE OHIO FLOOR COMPANY

WHEREAS, the City’s purchasing policy requires City Council approval on any single
purchase of products or services exceeding $25,000 or any professional service contract
exceeding $10,000, with the exception of items purchased through or at an amount equal
to an approved cooperative purchasing agreement; and

WHEREAS, the City desires to retain the services of a competent and qualified
contractor to provide certain products/services to the City; and

WHEREAS, The Ohio Floor Company is competent and qualified to furnish products

and/or services to the City and has provided a responsive and responsible proposal, and
desires to provide multi-purpose gvm floor resurfacing.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MIDDLEBURG

HEIGHTS, CUYAHOGA COUNTY, STATE OF OHIO:

Section 1.

contract with The Ohio Floor Company to provide certain products and/or services to the
City, a copy of which is attached hereto and marked “Exhibit A”.

That the Mayor and Finance Director is hereby authorized to enter into a

Section 2.

council concerning and relating to the passage of this ordinance were adopted in an open
meeting of this council, and that all deliberations of this council and any of its
committees that resulted in such formal actions were in meetings open to the public, in

compliance with all legal requirements including chapter 107 of the Codified Ordinances
and section 121.22 of Ohio Revised Code.

That it is hereby found and determined that all formal actions of this



PASSED

PRESIDENT OF COUNCIL

ATTEST:

CLERK OF COUNCIL

PRESENTED TO MAYOR APPROVED ON:

YEAS NAYS

BORTOLOTTO

ALI MAYOR

SAGE

MEANY

MCGREGOR

FERENCE

ZAKEL



The Ohio Floor Company
9600 County Road 1
Shreve, OH 44676

Phone: (330)567-2176
Fax; (330) 567-2553
info@ohiofloor.com

ohiofloor.com

PROPOSAL

Proposal ID

16094

Date

Ohio Floor
9/11/2023

PageSales Pei3on

lof 1JON

Ship To:

Middieburg Heights Community Center
16000 Bagley Rd
Cleveland, OH 44130

Phone: (440)-234-2255 x-1422

Proposal To:

Middlebui^ Heights Community Center

16000 Bagley Rd

Cleveland, OH 44130

Phone: {440)-234-2255 x-1422
Contact: John Root

E-Mail: Jroot@middleburgheights.com

TermsDescription

Install Tarkett Omnisports 8mm gym floor

Ship ViaDecision Maker Ship Date

Net 30 days

AmountUnitDescription

We hereby submit specifications and estimates, subject to all terms and
conditions set forth as follows:

Quantity

8.1 MM TARKETT OMNISPORT GYM FLOOR PACKAGE

SCOPE OF WORK:

1.Remove & dispose of Mondo gym floor. Prep concrete slab for new gym
floor.

Z.Supply & Install 8.1 mm Tarkett Omni Sport Floor Package Blue or Gray
Color

3. Paint One Volleyball Court & One Plckleball Court Colors TBD

49,900.0049,900.001.00

We propose hereby to furnish material and labor - complete in accordance
with above specifications for the sum of:(Forty Nine Thousand Nine Hundred
Dollars And Zero Cents $49,900.00)

Payment Terms: The outstanding balance amount of this contract will be
invoiced on NET 30 day terms upon contract completion. Upon our discretion,
partial billing may occur upon partial completion of a contract.

Area: Multi Purpose Room (3,600 SQ.FT.)

Subtotal 49,900,00ACCEPTANCE OF PROPOSAL

The above prices, specifications, and conditions
are satisfactory and are hereby accepted.

Proposal is valid until Saturday, March 09, 2024

£6MS by Eagle Business Software

Signature
Sales Tax

49,900.00TOTALDate



NOPEC Energized Communities Grant 2024

City of Middleburg Heights, Ohio DELIVERED MA/? o 7 2024

Ordinance No. 2024-

Introduced bv: Mr. Bortolotto, Mr. Meanv. and Mr. Ference

AN ORDINANCE

AUTHORIZING ALL ACTIONS NECESSARY TO ACCEPT

A NORTHEAST OHIO PUBLIC ENERGY COUNCIL (NOPEC)
2024 ENERGIZED COMMUNITY GRANT

WHEREAS, the City of Middleburg Heights, Ohio (the “City”) is a member of the

Northeast Ohio Public Energy Council (“NOPEC”) and is eligible for a NOPEC
Energized Community Grants for 2024 (“NEC Grant”) as provided for in the NEC Grant

Program guidelines; and

WHEREAS, the City wishes to enter into a Grant Agreement with NOPEC, Inc. in

substantially the form presented to this Council to receive one or more NEC Grant(s); and

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MIDDLEBURG

HEIGHTS, CUYAHOGA COUNTY, STATE OF OHIO:

Section 1.

that it is in the best interest of the City to accept the NEC Grant for 2024, and authorizes

the Mayor and/or Finance Director to accept the NEC Grant(s) funds.

That this Council of the City of Middleburg Heights finds and determines

That it is hereby found and determined that all formal actions of thisSection 2.

council concerning and relating to the passage of this ordinance were adopted in an open
meeting of this council, and that all deliberations of this council and any of its
committees that resulted in such formal actions were in meetings open to the public, in

compliance with all legal requirements including chapter 107 of the Codified Ordinances
and section 121.22 of Ohio Revised Code.

PASSED

PRESIDENT OF COUNCIL

ATTEST:

CLERK OF COUNCIL

APPROVED ON:PRESENTED TO MAYOR

YEAS NAYS

BORTOLOTTO

MAYORALI

SAGE

MEANY

MCGREGOR

FERENCE

ZAKEL



NOPEC 2024 ENERGIZED COMMUNITY

GRANT AGREEMENT

This Grant Agreement (the “Agreement”) is made and entered into by and between

County, Ohio (“Grantee”;
“Grantor” and “Grantee,” the “Parties”) regarding a grant by Grantor to Grantee to be used
primarily for energy efficiency or energy infrastructure updates in accordance with NOPEC
Energized 2024 Community Grant criteria, guidelines and requirements (“NOPEC Policy”).

NOW, THEREFORE, in consideration of the foregoing and the mutual promises and
covenants hereinafter set forth, the Parties hereby agree as follows:

Grant of Funds. Grantor hereby grants a NOPEC Energized 2024 Community
Grant (“NEC Grant”) to Grantee in the amount calculated by Grantor based on the number of

natural gas and/or electric accounts served by Grantor in Grantee in accordance with NOPEC

Policy in the amount determined by Grantor (“Funds”), for the purposes set forth in Grantee’s
Grant Disbursement Request as amended, and incorporated by reference into this Agreement.

Use of Funds. Grantee shall use the Funds granted by Grantor for qualified use as
outlined in the program policies. Funds shall be paid in accordance with NOPEC Policy. NEC
Grant disbursements shall be accompanied by a completed Disbursement Request Form with the
expenditures supported by contracts, invoices, vouchers, and other data as appropriate as
supporting documents. All completed disbursement request form for qualified use in accordance
with the program policies must be submitted by November 30, 2026. If Grantee does not request
disbursements by Grantor on or before such date, Grantee shall forfeit any unused Funds for the
NOPEC 2024 Grant year.

NOPEC, Inc. (“Grantor”), and

1.

2.

Accounting of Funds. Grantee shall keep all Funds and make all disbursements
and expenditures consistent with the manner in which all public funds are kept by Grantee in
accordance with applicable law.

3.

Term. The Parties agree that this Agreement shall begin on January 1, 2024, and
shall expire on December 31, 2024, and shall be automatically renewed annually unless Grantor
discontinues the NEC Grant program for any subsequent year or Grantee is no longer a NOPEC

member in good standing, as defined herein, or Grantor requires a new Grant Agreement from
Grantee.

4.

Renewable Energy Credits. Grantee shall be entitled to claim Renewable Energy
Credits, carbon credits, or NOx allowances and/or allowances arising under other trading programs
that may be established in the future for the work completed using grant funding. Grantor reserves

the right to claim/apply for such allowances if Grantee does not claim such allowances or this

Agreement terminates. Grantee must notify Grantor if Grantee does not wish to trade or sell any
such credits or assets.

5.

Records, Access and Maintenance. Grantee shall establish and maintain all
records associated with the Funds in accordance with the Ohio Public Records Act and shall

promptly make available to Grantor all of its records with respect to matters covered by this
Agreement, and for Grantor to audit, examine and make copies from such records. Grantee agrees

6.

12166975V7



to share and release all of its utility and other data with NOPEC, Inc. and Northeast Ohio Public
Energy Council and its consultant(s) in order to measure, verily and otherwise track savings from
energy efficiency and for such other related uses as Grantor shall require.

Property and Equipment Purchases. All items purchased by Grantee from the
Funds granted herein are and shall remain the property of Grantee.

Inability to Perform. In the event that Grantee does not or cannot complete or
perform its obligations under this Agreement, Grantee shall immediately notify Grantor in writing.
Grantor, with the approval of the Committee formed to award NEC Grants (the “Committee”), and
Grantee shall jointly identify amendments or suitable uses that meet NOPEC Policy.

Dispute Resolution. In the event Grantee desires clarification or explanation of, or
disagrees with, any matter concerning the Agreement, or the interpretation or application of any
and all federal or state statutes, rules, regulations, laws or ordinances, the matter must be submitted
in writing to Grantor, which shall convene the Committee to review and decide the matter. All
decisions of the Committee shall be final and binding upon Grantee, and non-appealable.

7.

8.

9.

10. Termination.

If Grantor determines that Grantee has failed to perform any requirements
of this Agreement, or if Grantee is in default under any provision of this Agreement, or upon just
cause, as shall be determined by the Committee, Grantor, upon approval by the Committee, may

terminate the Agreement at any time after providing Grantee with written notice and a period of at
least thirty (30) days to cure any and all defaults under this Agreement. During such thirt>'-day
cure period. Grantee shall incur only those obligations or expenditures which are necessary to
enable Grantee to continue to achieve compliance with the terms of this Agreement.

(a)

This Agreement shall automatically terminate if Grantee is not a NOPEC
member in good standing. A NOPEC member in good standing means a Northeast Ohio Public
Energ)' Council (“NOPEC” or “Northeast Ohio Public Energy Council”) member whose residents
are receiving service from Northeast Ohio Public Energy Council’s natural gas or electric
aggregation program, and which has not provided written notice to withdraw from such Northeast

Ohio Public Energy Council’s natural gas or electric aggregation program.

(b)

Effects of Termination.11.

Within sixty (60) days after tennination of this Agreement, Grantee shall
surrender all reports, data, documents, and other materials assembled and prepared pursuant to this
Agreement which shall become the property of Grantor.

(a)

The Committee also may withhold any payment of the Funds or require
Grantee to return all or any part of the Funds awarded if Grantee is found to have violated the

provisions of this Agreement. Notwithstanding any other provision in this Agreement, if Grantee
either withdraws from membership in the Northeast Ohio Public Energy Council or from its
electric or natural gas aggregation program(s) or is otherwise not a member in good standing of
the Northeast Ohio Public Energy Council, Grantee shall no longer be eligible for any NEC Grants.
The provisions of this paragraph are in addition to the termination provisions of this Agreement
and to any payments required under the Northeast Ohio Public Energy Council Bylaws and the

(b)

2
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Northeast Ohio Public Energy Council of Governments Agreement with its member communities
in connection with any such withdrawal.

Liability. Grantee shall maintain, or cause any vendors or subcontractors to
maintain, all required liability and property insurance to cover actionable legal claims for liability

or loss which are the result of injury to or death of any person, damage to property caused by the
negligent acts or omissions, or negligent conduct of the Grantee. To the extent permitted by law,
in connection with activities conducted in connection with this Agreement, Grantee agrees to
defend Grantor and pay any judgments and costs arising out of such negligent acts or omissions,

and nothing in this Agreement shall impute or transfer any liability of any nature whatsoever from
Grantee to NOPEC, Inc. or the Northeast Ohio Public Energy Council.

12.

Compliance with Laws. Grantee agrees to comply with all applicable federal,
state, and local laws in the performance of the funding. Grantee is solely responsible for payments
of all unemployment compensation, insurance premiums, workers’ compensation premiums, all
income tax deductions, social security deductions, and any and all other taxes or payroll deductions

required for all employees engaged by Grantee on the performance of the work authorized by this
Agreement.

13.

14. Miscellaneous.

Governing Law. The laws of the State of Ohio shall govern this Agreement.

All actions regarding this Agreement shall be venued in a court of competent subject matter
jurisdiction in Cuyahoga County, Ohio.

(a)

Entire Agreement. This Agreement and any documents referred to herein

constitute the complete understanding of the Parties and merge and supersede any and all other
discussions, agreements and understandings, either oral or written, between the Parties with respect
to the subject matter hereof

(b)

Severability. Whenever possible, each provision of this Agreement shall be

interpreted in such manner as to be effective and valid under applicable law, but if any provision
of this Agreement is held to be prohibited by or invalid under applicable law, such provision shall
be ineffective only to the extent of such prohibition or invalidity, without invalidating the

remainder of such provisions of this Agreement.

(c)

Notices. All notices, consents, demands, requests and other
communications which may, or are required to be, given hereunder shall be in writing and
delivered to the addresses set forth hereunder or to such other address as the other party hereto

may designate from time to time:

(d)

In case of Grantor, to:

Charles W. Keiper, II
President

NOPEC, Inc.
31360 Solon Road

Suite 33

Solon, OH 44139

3
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In case of Grantee, to:
(This individual will be the designated grant representative working in the grant website)

Title: Finance Director

Name: Jason Stewart	

15700 Bagiev Road	
Middleburg Heights, Ohio 44130

Amendments or Modifications. Either party may at any time during the term
of this Agreement request amendments or modifications. Requests for amendment or modification
of this Agreement shall be in writing and shall specify the requested changes and justification
therefor. The Parties shall review the request for modification in terms of the funding uses and
NOPEC Policy. Should the Parties consent to modification of the Agreement, then an amendment
shall be drawn, approved, and executed in the same manner as the original Agreement.

(e)

Headings. Section headings contained in this Agreement are inserted for
convenience only and shall not be deemed to be a part of this Agreement.

(f)

Assignment. Neither this Agreement nor any rights, duties or obligations
described herein, shall be assigned or subcontracted by Grantee without the prior express written
consent of Grantor.

(g)

Authority. The undersigned represents and warrants to the other that each
has all the necessary legal power and authority to enter into this Agreement.

(h)

Determinations by Grantor Final. All determinations as to eligibility of any

uses of an award of any NEC Grant, and the amount and payment schedule of a NEC Grant, will
be made by Grantor and its Committee, which shall be final, conclusive and binding upon Grantee.

(i)

Designation of Grantee Representative. Grantee hereby designates its
[Fiscal Officer or other position] to take all actions with respect to the NEC Grant and this
Agreement as may be required and Grantor shall be entitled to rely on the authority of such

designated representative of Grantee in connection with this Agreement.

(1)

Marketing Consent. Grantee hereby authorizes NOPEC, Inc. and Northeast
Ohio Public Energy Council to use information about Grantee’s grant(s) and work funded in any
marketing they may conduct, and agrees to cooperate with Grantor in connection with such

marketing.

(k)

[Signature Page to Follow.]

4
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IN WITNESS WHEREOF, the Parties hereto have executed this Grant Agreement on the
last date set forth below.

GRANTEE: GRANTOR:

, Ohio NOPEC, INC

Individual Authorized by Grantee’s

Legislation to accept- see Section I:

By: By:,

Title: Title:

Date: Date:

[Signature page to NOPEC 2024 Energized Community Grant Agreement.]

5
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DELIVERED MAR 0 7 2024

City of Middleburg Heights, Ohio

Ordinance No. 2024-

Introduced by: Mayor Matthew J. Castelli

A RESOLUTION

ESTABLISHING A TEMPORARY ONE-TIME POSITION OF

BUILDING COMMISSIONER IN TRAINING

WHEREAS, Building Commissioner Norm Herwerden is planning to retire as Building
Commissioner on May 31, 2024; and

WHEREAS, after a thorough search and interview process, an excellent candidate, Keith

Foulkes, has been identified to fill the Building Commissioner position upon Norm
Herwerden’s retirement; and

WHEREAS, Norm Herwerden’s knowledge and experience would be invaluable and
beneficial to the incoming Building Commissioner; and

WHEREAS, the incoming Building Commissioner in Training would be appointed by the
Mayor and would begin employment on March 18, 2024 and begin employment as
Building Commissioner May 31,2024.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MIDDLEBURG

HEIGHTS, CUYAHOGA COUNTY, STATE OF OHIO:

Section 1.

established.

That the position of Building Commissioner in Training is hereby

Section 2.

and would begin employment on March 18, 2024 and begin employment as Building
Commissioner May 31, 2024.

The Building Commissioner in Training would be appointed by the Mayor

Section 3:

concerning and relating to the passage of this ordinance were adopted in an open meeting
of this council, and that all deliberations of this council and any of its committees that

resulted in such formal actions were in meetings open to the public, in compliance with all
legal requirements including chapter 107 of the Codified Ordinances and section 121.22 of
Ohio Revised Code.

That it is hereby found and determined that all formal actions of this council



PASSED

PRESIDENT OF COUNCIL

ATTEST:

CLERK OF COUNCIL

PRESENTED TO MAYOR APPROVED ON:

YEAS NAYS

BORTOLOTTO

ALI MAYOR

SAGE

MEANY

MCGREGOR

FERENCE

ZAKEL



DELIVERED MAR 0 7 2024

CITY OF MIDDLEBURG HEIGHTS, OHIO

Resolution No. 2024-

Introduced By: Mayor Castelli

A RESOLUTION SUPPORTING THE OHIO COMMISSION FOR THE UNITED

STATES SEMIQUINCENTENNIAL (AMERICA250-OH)

WHEREAS, the Ohio legislature and the Governor created AMERICA250-OH in 2018 to

plan, encourage, develop, and coordinate the commemoration of the 250th anniversary

of the United States and Ohio's integral role in that event and the role of its people on the

nation's past, present and future; and

WHEREAS, AMERICA250-OH hopes to engage ALL Ohioans and ALL 88 counties

through their many signatures and officially recognized programs, projects, and events

over the next several years by inspiring future leaders and celebrating all Ohioans

contributions to the nation over the last 250 years; and

WHEREAS, by adoption of AMER1CA250-OH Resolution we hope to educate, preserve,
innovate, and celebrate.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF

MIDDLEBURG HEIGHTS, STATE OF OHIO, AS FOLLOWS:

Section 1: That the City of Middleburg Heights hereby endorses AMERICA250-OH and

their mission to educate, preserve, innovate, and celebrate EVERY Ohioan in EVERY

county.

Section 2: It is further resolved that a copy of this resolution be sent to the Cuyahoga

County legislative delegation and AMER1CA250-OH Commission.

Section 3: It is hereby found and determined that all formal actions of this Council

concerning and relating to the passage of this Resolution were adopted in an open

meeting of this Council, and that all deliberations of this Council and any of its committees

that resulted in such formal actions were in meetings open to the public, in compliance

with all legal requirements, including Chapter 107 of the Middleburg Heights Code and
Section 121.22 of the Ohio Revised Code.



Passed:

President of Council

Approved On:Attest:

Clerk of Council

Presented to Mayor:

Mayor
Yea Nay

/Bortolotto

/All

/Sage

Meany

McGregor
Ference

Zakel

/

/

/

/



DELIVERED MAR 0 7 2024

CITY OF MIDDLEBURG HEIGHTS, OHIO

Resolution No. 2024-

Introduced By: Mayor Matthew Castelli

A RESOLUTION

ACCEPTING AN EQUIPMENT GRANT FROM THE OHIO DEPARTMENT

OF COMMERCE, DIVISION OF STATE FIRE MARSHAL

WHEREAS, the Ohio Department of Commerce, Division of State Fire Marshal has

available to qualifying fire departments a Fire Department Equipment Grant; and

WHEREAS, the Middleburg Heights Fire Division has been selected to receive an

Equipment Grant to be used for miscellaneous equipment in accordance with the

terms and conditions of the Grant Award Agreement; and

WHEREAS, the MHFD is desirous of purchasing a Sensit Gas Trac LZ-30 methane

leak detector to aid the department in protecting life, property, and the environment
from hazardous gases.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF

MIDDLEBURG HEIGHTS, STATE OF OHIO, AS FOLLOWS:

Section 1:

Fire Department Equipment Grant in the amount of $10,000.00 is hereby accepted.
That the Ohio Department of Commerce, Division of State Fire Marshal

Section 2;

Improvements Fund to implement this Resolution.
That there is hereby appropriated $13,500.00 from the Capital

Section 3:

concerning and relating to the passage of this Resolution were adopted in an open
meeting of this Council, and that all deliberations of this Council and any of its
committees that resulted in such formal actions were in meetings open to the public,
in compliance with all legal requirements, including Chapter 107 of the Middleburg

Heights Code and Section 121.22 of the Ohio Revised Code.

It is hereby found and determined that all formal actions of this Council

Passed:

President of Council



Attest:

Clerk of Council Approved On:

Presented to Mayor:

Mayor

Yea Nay
Bortolotto

Ali

Sage

Meany

McGregor
Ference

Zakel



DELIVERED MAR 0 7 2024

CITY OF MIDDLEBURG HEIGHTS, OHIO

Resolution No. 2024-

Introduced By: Mayor Matthew Castelli

A RESOLUTION

AUTHORIZING THE MAYOR AND FINANCE DIRECTOR

TO ENTER INTO A CONTRACT WITH

ZAMBELLI FIREWORKS MANUFACTURING COMPANY

WHEREAS, the City’s purchasing policy require City Council approval on any single
purchase of products or services exceeding $25,000 or any professional service

contract exceeding $10,000, with the exception of itenns purchased through or at an
amount equal to an approved cooperative purchasing agreement; and

WHEREAS, the City desires to retain the services of a competent and qualified
contractor to provide certain products/services to the City; and

WHEREAS, Zambelli Fireworks Manufacturing Company is competent and qualified
to furnish products and/or services to the City and has provided a responsive and
responsible proposal, and desires to provide the fireworks display for the 2024
Summer in the City Rest.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF

MIDDLEBURG HEIGHTS, STATE OF OHIO, AS FOLLOWS:

Section 1;

into a contract with Zambelli Fireworks Manufacturing Company to provide certain
products and/or services to the City, a copy of which is attached hereto and marked
“Exhibit A”.

That the Mayor and Finance Director are hereby authorized to enter

Section 2:

concerning and relating to the passage of this Resolution were adopted in an open ,
meeting of this Council, and that all deliberations of this Council and any of its
committees that resulted in such formal actions were in meetings open to the public,
in compliance with all legal requirements, including Chapter 107 of the Middleburg
Heights Code and Section 121.22 of the Ohio Revised Code.

It is hereby found and determined that all formal actions of this Council

Passed:

President of Council



Attest:

Approved On:Clerk of Council

Presented to Mayor:

Mayor

Yea Nay
Bortolotto

Aii

Sage

Meany

McGregor
Ference

Zakei



DpcuSign Envelope ID: 82710473-D2E1-4E56-BDB6-3D5716F6B4F7

ZAMBELLI FIREWORKS MANUFACTURING CO.

THIS CONTRACT AND AGREEMENT {this "Contract") is made effective as of this

day of February7th 20 24 ^ by and between:

ZambelliFireworks Manufacturing Co. of Warrendaie, Pennsylvania (hereinafter referred to as "Zambelli"),

-AND-

The City of Middleburg Hts.. Ohio hereinafter referred to as "Client").

WHEREAS, Zambelli is in the business of designing and performing exhibitions and displays of fireworks; and

WHEREAS, Client desires that Zambelli provide an exhibition and display of fireworks for Client's benefit pursuant to

the terms and conditions hereof, and Zambelli desires to perform an exhibition and display of fireworks for Client's benefit
pursuant to the terms and conditions hereof.

NOW, THEREFORE, in consideration of the mutual agreements herein contained:

Zambelli, intending to be iegally bound, agrees as follows:

Zambelli agrees to sell, furnish and deliver to Client a fireworks display [per the program submitted by Zambelli
to Ciient, accepted by Ciient and made a part hereof] (hereinafter referred to as the "Display") to be exhibited on

the display date set forth below (hereinafter referred to as the "Display Date"), or on the postponement date set

forth below (hereinafter referred to as the "Postponement Date") if the display is postponed as provided herein,
which Display Date and Postponement Date have been agreed upon at the time of the

contract.

1.

signing
of this

Display Date: June 15.2024 Postponement Date: June 16, 2024

Zambelli agrees to furnish the services of display technicians (hereinafter referred to as "Display Technicians")
who are sufficiently trained to present the Display. Zambelli shall determine in its sole discretion the number of

Display Technicians necessary to take charge of and safely present the Display.

Zambelli agrees to furnish insurance coverage in connection with the Display for bodily injury and property
damage, including products liability, which insurance shall include Client as additional insured regarding claims

made against Client for bodily injury or property damage arising from the operations of Zambelli in performing
the Display provided for in this Contract. Such insurance afforded by Zambelii shall not include claims made

against Client for bodily injury or property damage arising from failure of Client, including through or by its

employees, agents and independent contractors, to perform its obligations under this Contract, including
without limitation those set forth in paragraphs 5 and 5 below. Client shall indemnify and hold Zambelli
harmless from all claims and suits made against Zambelli for bodily injury or property damage arising from failure
of Client, including through or by its employees, agents and independent contractors, to perform its obligations
under this Contract, including without limitation those set forth in paragraphs 5 and 6 below.

Client, intending to be legally bound, agrees as follows:

Client agrees to pay Zambelli the sum of $ 26.500.00 thereinafter referred to as the "Purchase Price"), fifty
percent (50%) of which is due upon signing this Contract and the balance of which is due at noon three (3) days
prior to the Display Date, All credit card payments will be subject to a 3.9% surcharge. Zambelli reserves the

right to add to Client's invoice an equitable transportation surcharge in the event of any material increase in
transportation costs (including the cost of fuel and third party shipping costs) to Zambelli after the date of this

Contract. In addition. Client agrees to pay a postponement fee of fifteen percent (15%) of the Purchase Price

plus Additional Third Party Charges (as defined in paragraph 11 below) if the Display is fired on the
Postponement Date, or twenty-five percent (25%) of the Purchase Price plus Additional Third Party Charges if the
Display is fired on a date other than the Display Date or the Postponement Date ("Alternate Date"). The
Alternate Date must occur within six months of the original Display Date at a time agreeable to both Zambelli
and the Client. Generally, Alternate Dates will not include the period from June 28'** through July 7‘^ Checks

shall be made payable to Zambelli Fireworks Manufacturing Co., unless otherwise authorized in writing by

2.

3.

4.
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Zambelli. NO CASH shall be paid to any agent or employee of Zambelli, unless otherwise authorized in writing by
Zambelli. There shall be no refund of the Purchase Price due and payable under this paragraph A, except as

specifically provided in paragraph 11 below.

Client agrees to meet all deadlines including but not limited to the following:5.

Client must select a suitable place for the Display, including a firing and debris zone reasonably

acceptable to Zambelli (hereinafter referred to as the "Display Area") and submit such selection to

Zambelli no later than sixty (60) days prior to the Display Date. The Display Area shall adhere to or

exceed applicable National Fire Protection Association ("NFPA") standards including the Zambelli

guideline that the Display Area have a radius of at least 100 feet per inch (or as mutually agreed to

between Zambelli and Client) of the largest diameter pyrotechnic from the firing site in all

directions to any parking area, spectators, inhabited buildings, public roads, or active railroad.

Client shall submit a site map (attached hereto as Exhibit A) to Zambelli accurately representing

the physical characteristics of the Display Area as pertains to NFPA and Zambelli guidelines. The

content of the Display may be limited by the selection of the Display Area due to the requirement

to provide sufficient safety zones.

Zambelli will secure all permits necessary for the Display as required, including but not limited to police, local,

state permits and arrange for any security bonds or insurance as required by law. In addition, Zambelli will

notify and obtain permission from the FAA and United States Coast Guard, when necessary. Client will assist

Zambelli when appropriate in completing permit applications.

If the Display is choreographed to music, the final selection of the music must be submitted to

Zambelli by Client no later than ninety (90) days prior to the Display Date.

6.

If, in its sole discretion. Client designates an area for members of the public to view the Display (hereinafter

referred to as the "Spectator Area") or an area for vehicular parking (hereinafter referred to as the "Parking

Area"), Client shall (a) ensure that the Spectator Area does not infringe on the Display Area, (b) have sole

responsibility for ensuring that the terrain of the Spectator Area and any structures thereon, including but not

limited to grandstands and bleachers are safe for use by spectators, (c) have sole responsibility for ensuring that

the Parking Area is safe for use, (d) have sole responsibility to police, monitor and appropriately control

spectator access to the Spectator Area and the Parking Area and police, monitor and appropriately control the

behavior of persons in these areas. It is expressly agreed that Zambelli shall not inspect any area other than the

Display Area, except to ensure that any Spectator or Parking Areas are outside the Display Area.

7.

Prior to, during, and immediately following the Display, Client shall monitor the Display Area and will be solely

responsible to keep all persons and property not authorized by Zambelli out of the Display Area and behind

safety zone lines and limits.

8.

Following the Display, Client shall be solely responsible for policing of the Display Area and for cleanup except as

specifically provided in the sentence immediately following. Zambelli shall be responsible for the removal of

unexploded fireworks and the cleanup of material debris, the removal of frames, sets and lumber from the

Discharge Area, and the refilling of holes created by Zambelli or on behalf of Zambelli within the Discharge Area,

Client will include a direct reference to "Zambelli Fireworks" in all promotional material, including but not limited

to event schedules; radio, television, newspaper and internet announcements; newspaper articles; and other
media.

9.

10.

The parties, intending to be legally bound, mutually agree as follows;

It is agreed and understood by the parties hereto that should inclement weather prevent firing of the Display on

the Display Date, as determined by the Authority Having Jurisdiction (as defined in paragraph 14 below) or as

reasonably determined by Zambelli, then the program shall be postponed and fired on the Postponement Date.

If there is no Postponement Date and the Display is not fired on the Display Date, or if inclement weather

11.
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prevents firing of the Display on the Postponement Date, as determined by the Authority Having Jurisdiction or

as reasonably determined by Zambelli, the Display will be cancelled and There will be no refund of the Deposit or

fifty percent (50%) of the Purchase Price, whichever is greater.

Client's cancellation of the Display will only be effective upon receipt by Zambelli of a written notice from an

authorized person representing Client. In the event of cancellation of the Display, the parties agree as follows:

If Client cancels the Display more than sixty-one (61) days prior to the Display Date, Client agrees

to pay Zambelli a cancellation fee equal to ten percent (10%) of the Purchase Price plus Additional
Third Party Charges, as defined below.

12.

(a)

(b) If Client cancels the Display from thirty-one (31) to sixty (60) days prior to the Display Date, Client

agrees to pay Zambelli a cancellation fee equaito twenty percent (20%) of the Purchase Price plus
Additional Third Party Charges, as defined below.

(c) If Client cancels the Display from five (5) to thirty (30) days prior to the Display Date, Client agrees

to pay Zambelli a cancellation fee equal to thirty percent (30%) of the Purchase Price plus
Additional Third Party Charges, as defined below.

(d) If Client cancels the Display less than five (5) days prior to the day of the Display, Client agrees to

pay Zambelli a cancellation fee equal to fifty percent (50%) of the Purchase Price plus Additional
Third Party Charges, as defined below.

"Additional Third Party Charges" shall mean all costs and expenses incurred by Zambelli and paid

or payable to third parties in connection with the Display, including but not limited to security

fees, permits and licensing fees and expenses, barge and tow expenses, and firewatch fees.

13. Zambelli reserves the exclusive right to make minor modifications and substitutions to the Display, provided that

such changes are reasonable and necessary and do not materially, adversely affect price, time of delivery,

functional character or performance of the Display.

It shall be within Zambelli's and/or the Authority Having Jurisdiction's discretion to terminate the firing of the

Display if any unsafe or unsuitable condition is identified. If such condition is not corrected, Zambelli may cancel
the Display without further liability to Client for such cancellation.

14.

The parties agree to cooperate with the regulatory authorities having jurisdiction over the Display, including, but

not limited to local fire and police departments, the Bureau of Alcohol, Tobacco, Firearms and Explosives, the

Department of Transportation, the Department of Homeland Security, and the USCG (any such authority having

jurisdiction over the Display is sometimes referred to herein as, the "Authority Having Jurisdiction"). The parties

acknowledge that such governmental regulatory authorities having jurisdiction over the Display have the right to

prohibit the Display until unsafe or unsuitable conditions are corrected.

15.

This contract shali be deemed made in the Commonwealth of Pennsylvania and shall be construed in accordance

with the laws of the Commonwealth of Pennsylvania, excluding its conflict of law rules. The parties agree and

consent to the jurisdiction of the courts of the Commonwealth of Pennsylvania and the Federal District Court for

the Western District of Pennsylvania to decide all disputes regarding this Contract.

16.

17. If Client becomes bankrupt or insolvent, or if a petition in bankruptcy is filed by or against Client or if a receiver is

appointed for Client, Zambelli may refuse to perform under this Contract and may terminate this Contract

without prejudice to the rights of Zambelli. If Client's financial condition becomes unsatisfactory to Zambelli,
Zambelli may require that Client deposit the balance of the Purchase Price in escrow or provide sufficient proof

of its ability to pay the balance of the Purchase Price.

Except to the extent, if any, specifically provided to the contrary herein, in no event shall Zambelli be liable to

Client for any indirect, special, consequential, incidental or punitive damages or lost profits, however caused and

on any theory of liability (including negligence of any kind, strict liability or tort) arising in any way out of this
contract, whether or not Zambelli has been advised of the possibility of damages.

If Client fails to pay the monies due under this Contract, Zambelli is entitled to recover the balance due plus
interest at one and one-half percent (1 % %) per month on amounts past due sixty (60) days or more. Further,

18.

19.
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on balances outstanding one hundred twenty (120) days or more, Zambelli is entitled to recover the balance due,

plus accrued interest, plus attorneys fees of ten percent (10%) of the amount past due, plus court costs, or, if

less, the maximum amount permitted by law.

This Contract shall not be construed to create a partnership or joint venture between the parties or persons
mentioned herein.

20.

Each party hereunder shall be excused for the period of delay in the performance of any of its obligations

hereunder and shall not be liable for failure to perform or considered in default hereunder, when prevented

from so performing by a cause or causes beyond its reasonable control, including but not limited to fire, storm,

earthquake, flood, drought, accident, explosion, operation malfunction, or interruption, strikes, lockouts, labor
disputes, riots, war (whether or not declared or whether or not the United States is a member). Federal, state,

municipal or other governmental legal restriction or limitation or compliance therewith, failure or delay of

transportation, shortage of, or inability to obtain materials, supplies, equipment, fuel, power, labor or other

operational necessity, interruption or curtailment of power supply, or act of God, nature or public enemy.

This Contract constitutes the sole and entire understanding of the parties with respect to the matters
contemplated hereby and supersedes and renders null and void all prior negotiations, representations,
agreements and understandings (oral and written) between the parties with respect to such matters. No change
or amendment may be made to this Contract except by an instrument in writing signed by each of the parties.

21.

22.

23. Notices, consents, requests or other communications required or permitted to be given by either party pursuant
to this Contract shall be given in writing by first class mail, postage prepaid addressed as follows: if to Zambelli,

below;the address forthto ifset Client,to to

.1 S7fir) F Raglpy Rnari Mirtrilphiirg Hoight< Hhin

This Contract may be executed in one or more counterparts, each of which shall be deemed to be an original but
all of which together shall be deemed to be one and the same instrument. The exchange of copies of this
Contract and of signature pages by facsimile transmission shall constitute effective execution and delivery of this
Contract as to the parties and may be used in lieu of the original Contract for all purposes. This Contract and all

the rights and powers granted by this Contract shall bind and inure to the benefit of the parties and their
respective successors and assigns.

N/A

24.

25.

WITNESS WHEREOF, we set our hands and seals to the agreement in duplicate the day and year first above written.

FOR Client: FOR: Zambelli Fireworks Manufacturing Co.

BY BY

date date

Mark Elliot

Printed Name and Title Printed Name and Title

Please sign contract where indicated for Client and return all copies for final acceptance to:
Zambelli Fireworks Manufacturing Co.

120 Marshall Drive

Warrendale, PA 15086

800-245-0397724-658-6611 FAX 724-658-8318
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Zambelli
FIR E W O R K S

Communication Sheet

Communications Sheet must be completed in its entirety each year.

Our insurance carrier requires a newly completedform each year.

A Zambelli Fireworks representative will use this sheet to contact you.

Customer Information Show Information

Customer Name

Address

City, State, Zip

E-mail

Show Date

Rain Date

Time of Show

Duration of Show

Firing Site Location Storage Site Location

Description

Site contact Name

Phone Number

Address

City, State, Zip

Description

Site Contact Name

Phone Number

Address

City, State, Zip

A/P Billing ContactMain Contact

Name

Address

City, State, Zip

Home Phone Number

Fax Number

Office Number {& ext.)

Cell Number

E-Mail

Name

Address

City, State, Zip

Home Phone Number

Fax Number

Office Number (& ext.)

Cell Number

E-Mail

Alternate Contact Show Day Contact
Name

Address

City, State, Zip

Home Phone Number

Fax Number

Office Number (& ext.)

Cell Number

E-Mail

Name

Address

City, State, Zip

Home Phone Number

Fax Number

Office Number (& ext.)

Cell Number

E-Mai!

SAFE SHOWS ARE A RESULT OF PROPER PLANNING!

120 Marshall Dr.

Warrendale, PA 15086

(724) 658-6611
www.zambellifireworks.com
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Zambelli
FIR E W O R K S

Required Insurance Requisition Form

Customer Name

Address

City State Zip

Display Date Rain Date

Location of Display

City State Zip

Name all Additional Insured

Name & Address of Display Site Property Owner

Certificate to be issued to:

Address

City State Zip

Title Phone

* This form must be returned with your signed contract for the insurance certificate to be processed. Our
insurance company requires that we have this form in addition to the signed contract prior to the certificate

being issued.

120 Marshall Dr.

Warrendale, PA 15086

(724) 658-6611
www.zambellifireworks.com



DELIVERED MAR 0 7 2024

CITY OF MIDDLEBURG HEIGHTS, OHIO

Resolution No. 2024-

Introduced By: Mayor Matthew Castelll

A RESOLUTION

AUTHORIZING THE MAYOR TO ENTER INTO A NORTHEAST OHIO

BROWNFIELD PROGRAM LOAN AGREEMENT WITH THE NORTHEAST

OHIO AREAWIDE COORDINATING AGENCY (NOACA)

WHEREAS, NOACA is the recipient of an award of federal funds from the United
States Environmental Protection Agency’s Brownfield Revolving Loan Fund (USEPA

BRLF);and

WHEREAS, the City of Middleburg Heights has applied to NOACA for a loan to be
used for environmental remediation of asbestos-containing building materials in the
property located at 6950 W. 130^^ St., Middleburg Heights, Ohio and encompassing
permanent parcel numbers 372-31 -006 and 372-31 -009; and

WHEREAS, NOACA, through its Brownfields Steering Committee, has determined

that the Loan qualifies for funding through NOACA-Vibrant NEO Brownfields
Revolving Loan Fund and that the NOACA Board of Directors has approved the

Loan through its Resolution 2023-050.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF

MIDDLEBURG HEIGHTS, STATE OF OHIO, AS FOLLOWS:

Section 1:

Brownfield Program Loan Agreement with the Northeast Ohio Areawide
Coordinating Agency (NOACA) for environmental remediation of asbestos-
containing building materials in the property located at 6950 W. 130”^ Street,
Middleburg Heights, Ohio and encompassing permanent parcel numbers 372-31-
006 and 372-31-009, a copy of which is attached hereto and marked “Exhibit A”.

That the Mayor is hereby authorized to enter into a Northeast Ohio

Section 2:

concerning and relating to the passage of this Resolution were adopted in an open
meeting of this Council, and that all deliberations of this Council and any of its
committees that resulted in such formal actions were in meetings open to the public,
in compliance with all legal requirements, including Chapter 107 of the Middleburg
Heights Code and Section 121.22 of the Ohio Revised Code.

It is hereby found and determined that all formal actions of this Council



Passed:

President of Council

Attest:

Clerk of Council Approved On:

Presented to Mayor:

Mayor

Yea Nay
Bortolotto

Ali

Sage
Meany

McGregor
Ference

Zakel



NORTHEAST OHIO BROWNFIELD PROGRAM

LOAN AGREEMENT

by and between the Northeast Ohio Areawide Coordinating Agency

and

The City of Middleburg Heights, Ohio

THIS LOAN AGREEMENT (this "Agreement") is made and entered into effective as of

, 2024 (the "Loan Closing Date") by and between the Northeast Ohio Areawide

Coordinating Agency (NOACA), and the City of Middleburg Heights, Ohio ("Borrower"),

System for Award Management (“SAM”) Identifier TKYYFT9LKGK1, with an address at

15700 Bagley Rd., Middleburg Heights, Ohio 44130.

WHEREAS, the US Environmental Protection Agency (“EPA”) is the Federal awarding
agency of a grant of federal funds from the EPA’s Brownfield Revolving Loan Fund (the

"USEPA BRLF"), specifically Grant No. (FAIN) BF00E03225, dated September 28, 2022,

(the “Grant”) made available to NOACA in order to capitalize a revolving loan fund (the

“Northeast Ohio Brownfield Program” aka the “NOACA-Vibrant NEO Brownfields

Revolving Loan Fund”) as authorized by CERCLA 104(k)(3) in Ashtabula, Cuyahoga,

Geauga, Lake, Lorain, Mahoning, Medina, Portage, Stark, Summit, Trumbull, and

Wayne Counties, Ohio, under and pursuant to Public Law 107-118, known as the

Small Business Liability Relief and Brownfields Revitalization Act, from which NOACA

is authorized to make certain loans; and

WHEREAS, Borrower has applied to NOACA for a loan (the "Loan") to be used for

environmental remediation of asbestos-containing building materials (the “Project") in the

property located at 6950 W 130 St., Middleburg Heights, Ohio 44130 and encompassing

permanent parcel numbers 372-31-006 and 372-31-009 (the "Project Site"); and

WHEREAS, NOACA, through its Brownfields Steering Committee, has determined that the Loan

qualifies for funding through NOACA-Vibrant NEO Brownfields Revolving Loan Fund and

that the NOACA Board of Directors has approved the Loan through its Resolution 2023-
050; and

WHEREAS, the EPA Assistance Listing Number and Name for the Grant which supports the

Loan is 66.818 - Brownfields Multipurpose, Assessment, Revolving Loan Fund, and Cleanup
Cooperative Agreements; and

WHEREAS, NOACA is the Fiscal Agent for the NOACA-Vibrant NEO Brownfields Revolving
Loan Fund and a pass-through entity for purposes of 2 CFR 200.332 and the Grant; and

WHEREAS, NOACA desires to make the Loan to Borrower, and Borrower agrees to use the
Loan for the Project, all upon the terms and conditions set forth herein.



NOW, THEREFORE, in consideration of the mutual promises contained herein and other

good and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, Borrower and NOACA agree as follows:

{04362655 -5}



Article 1. THE LOAN

1.1 Scope of Agreement.

a. Borrower agrees to borrow from NOACA, and NOACA agrees to lend to Borrower, an

amount not to exceed $500,000 (five hundred thousand dollars), on the terms of and subject to

the conditions of this Agreement, which include all recitals and all exhibits, all of which are

fully incorporated into this Agreement, as well as the terms and conditions of the

Cooperative Agreement between the United States Environmental Protection Agency

("USEPA") and NOACA (the "Cooperative Agreement") and the EPA General Terms and

Conditions referenced therein, which are incorporated by reference in this Agreement as

if fully restated herein.

b. Funds available under this Agreement are subject to the Cooperative Agreement, which

describes the NOACA-Vibrant NEO Brownfields Revolving Loan Fund as follows:

Brownfields are real property, the expansion, development or reuse of which may be

complicated by the presence or potential presence of a hazardous substance, pollutant,

or contaminant. The Grant will provide funding for NOACA to capitalize a revolving loan

fund as authorized by CERCLA 104(k){3) in Ashtabula, Cuyahoga. Geauga. Lake, Lorain,

Mahoning, Medina, Portage, Stark, Summit, Trumbull, and Wayne Counties, Ohio.

Specifically, the Grant will provide funding for NOACA to capitalize a revolving loan fund

from which to make loans and subgrants to clean up brownfield site(s) and conduct other

necessary activities to prudently manage the fund. Additionally, NOACA and Borrower

will competitively procure (as needed) and direct a Qualified Environmental Professional

(QEP) to oversee the environmental site activities. Further, NOACAand Borrower,as set

forth in Section 1.2 of this Agreement, will create a community involvement plan and

administrative record for each site that is remediated, and will report on program income,

interim progress, and final accomplishments by completing and submitting relevant

portions of the Property Profile Form and Brownfields RLF Form using EPA’s

Assessment, Cleanup and Redevelopment Exchange System (ACRES). Further, NOACA

will issue loans subgrants to remediate brownfield sites. The number of loans and

subgrants will depend upon the dollar amount of the loans and subgrants. At least 50%

of the grant funding and associated cost share will be used for loans and associated

eligible programmatic costs. NOACA and Borrower anticipate holding community

meetings for each loan and subgrant. NOACA and Borrower will finalize an Analysis of

Brownfield Cleanup Alternatives for each loan and subgrant and will submit 20 quarterly

reports. Work conducted under this agreement will benefit the residents, business

owners, and stakeholders in and near Ashtabula, Cuyahoga, Geauga, Lake, Lorain.

Mahoning, Medina, Portage, Stark, Summit, Trumbull, and Wayne Counties, Ohio.
Subawards are included in the Grant for the remediation of eligible brownfields sites.

c. Each exhibit attached hereto requiring execution shall represent the form of the stand

alone document that will be separately executed by the appropriate parties. The exhibits

include the following:

3{04362655 -S)



Exhibit 1 - Cognovit Promissory Note (the "Note")

Exhibit 2 - Legal Description of the Premises

Exhibit 3 - NOACA Board of Directors Resolution 2023-050

Exhibit 4 - Loan Disbursement Request Form

Exhibit 5- USEPA Eiigibility Determination

Exhibit 6- Budget

Exhibit 7 - The Cooperative Agreement and EPA General Terms and Conditions

a.

b.

c.

d.

e.

f.

g-

Loan Terms. This loan is conditioned upon the Borrower preparing an Analysis of

Brownfield Cleanup Alternatives (ABCA); preparing a Community Involvement Plan (CIP, also

known as a Community Relations Plan); establishing an administrative record documenting

the selection of the cleanup plan; and providing a public comment period on the ABCA, with

NOACA’s concurrence. Upon completion of the public comment period the Borrower shall

issue a decision document or equivalent (i.e., shall respond to public comments, consult with

the NOACA and EPA to determine if the selected cleanup requires formal modification based

on public comments or new information, and document any changes to the selected cleanup),
with NOACA's concurrence.

1.2

1,3 Loan Documents The "Loan Documents" shall include and be defined as fully-

executed originals of the following documents:

Loan Agreement and all Exhibits

Note

Repayment. The payments of principal and accrued and unpaid interest on the Loan
shall be due as set forth in the Note. Upon the occurrence and during the continuance of any
Default, as that term is defined herein, the outstanding principal amount of the Loan shall bear

interest at a rate of 0.00% per annum (the "Default Rate") until such Default has been cured.
The entire outstanding principal balance of the Loan, together with all accrued and unpaid
interest thereon, shall be due and payable in full on the 10th anniversary of the date of the initial
Loan Disbursement (the "Maturity Date").

a.

b.

1.4

Term of Loan Agreement. This Agreement shall be and remain in full force and effect

from the Loan Closing Date until (a) the termination of this Agreement by NOACA pursuant to

its terms, or (b) such time as the Loan shall have been fully repaid and all other sums payable

by Borrower under this Agreement or any other Loan Document shall have been paid and/or

forgiven.

1.5

Prepayment. Borrower may prepay the Loan in whole or in part, without penalty, at

any time. No partial prepayment shall relieve Borrower from the obligation to pay any

installment when due, or to pay all outstanding principal and any accrued and unpaid interest

due under the Note on or before the Maturity Date.

1.6

1.7 Use of the Loan. The Loan and all Loan Disbursements shall be used solely for the Project
and in compliance with CERCLA Section 104(k) and applicable federal and state laws and
regulations, including inspections, clearance sampling, reports, public notice items and all

requirements of USEPA (the "Eligible Project Costs"). Borrower anticipates work on
the Project will begin on April 1 5, 2024 and be completed on or
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before April 15, 2027. The Eligible Project Costs and the indirect cost rate of 0% shall
be detailed on a cost breakdown which includes all removal and disposal costs necessary to
complete the Project by line item (the "Budget"), which Budget shall be prepared by the
Borrower's QEP and reviewed by NOACA and its QEP. Eligible Project Costs shall not include
any commissions, fees and/or expenses which may be owed by Borrower to a broker. Eligible
Project Costs are limited in type and amount by the terms and provisions of the Cooperative
Agreement as applicable and shall not include the purchase of any covered telecommunications
equipment or services as described in 2 CFR 200.216, nor any prohibited management or
consulting fees. No amendment of the Budget shall be made without NOACA's prior written
consent, and there shall be no reallocation of line items within the Budget unless Borrower can
demonstrate, to NOACA's satisfaction, that (a) sufficient funds remain in the line item from which
the amount is to be reallocated to pay all Eligible Project Costs which may be paid from that line
item, and (b) no line item in the Budget (otherthan the line item to which the reallocation is sought)
is required, in NOACA's judgment, to be increased. NOACA retains the right to request that

Borrower alter or amend the Project and Budget if necessary due to public feedback or new
information acquired during the course of the Project.

1.8 Loan Expenses.

a. "Loan Expenses" shall be defined as any interest, charges, reasonable out-of-pocket
costs and expenses incurred by NOACA in connection with the Loan, including but not
limited to (i) interest due on the Loan, loan fees, service charges, commitment fees, late
charges or other fees due to NOACA in connection with the Loan; (ii) all title examination,
survey, escrow, filing, search, recording and registration fees and charges; (iii) all
documentary stamp and other taxes and charges imposed by law on the issuance or

recording of any of the Loan Documents or any other document required in connection
with the Loan; (iv) all appraisal fees; (v) all title, casualty liability, payment, performance or
other insurance or bond premiums; (vi) all reasonable fees and disbursements for legal
services including without limitation, counsel engaged in connection with the preparation,
enforcement or administration of this Agreement, any of the other Loan Documents, or any
other document required in connection with the Loan; and (vii) any amounts required to be
paid by Borrower under any of the Loan Documents after the occurrence of a Default
hereunder. Loan Expenses shall not include management fees as prohibited by the
provisions of the Cooperative Agreement and EPA’s General Terms and Conditions
incorporated therein. Loan Expenses for consultant fees are limited by the provisions of
2 CFR 1500.10 and the consultant fee cap set forth in the Cooperative Agreement and
EPA’s General Terms and Conditions incorporated therein.

b. Borrower hereby requests and authorizes NOACA to make Loan Disbursements

directly to or for the account of NOACA for payment and reimbursement of Loan Expenses.

The total amount of Loan Expenses, together with all Loan Disbursements, shall not exceed

the Loan Amount in the aggregate. Borrovver acknowledges and agrees that NOACA’s

ability to make Loan Disbursements is subject to the requirements of EPA’s General Terms

and Conditions, incorporated into and made part of the Cooperative Agreement.

Borrower agrees to maintain documentation evidencing all payments of Eligible Project
Costs in a form satisfactory and acceptable to NOACA and in compliance with the requirements
of the Cooperative Agreement. Documentation requesting and acknowledging disbursements
must reference the EPA Assistance Listing Number and Name for the Grant, which is 66.818 -
Brownfields Multipurpose, Assessment, Revolving Loan Fund, and Cleanup Cooperative
Agreements.
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1.10 Borrower shall comply with the cybersecurity provisions of 2 CFR 200.216 if any network
or information system is connected to EPA networks to transfer data to EPA using systems
other than the Environmental Information Exchange Network or EPA’s Central Data Exchange.

1,11 Borrower agrees to comply with the internal control requirements specified at 2 CFR
§200.303 and 2 CFR Part 200, Subpart F, Audit Requirements, and the financial management
requirements specified at 2 CFR 200.302, and shall provide such information as required and
requested by NOACA to satisfy NOACA’s responsibility to oversee and manage the Loan
pursuant to 2 CFR 200.330-332.

1.12 Borrower shall select contractors or subcontractors in compliance with applicable state
and federal procurement requirements including 2 CFR Part 200 and 2 CFR Part 1500.10.

1.13 Borrower agrees to comply and shall cause its contractors and subcontractors to comply
with 2 CFR Part 170, Reporting Subaward and Executive Compensation under the Federal

Funding Accountability and Transparency Act (FFATA), as further required by the Cooperative
Agreement, and shall provide NOACA with all documents, information or reports necessary for

NOACA to comply with its reporting obligations under the Cooperative Agreement.

1.14 Borrower will comply and shall cause its contractor(s) to comply with the federal, state,
and local statutes prohibiting discrimination on the grounds of race, color, national origin, sex
and disability, which include, among others. Title VI of the Civil Rights Act of 1964 and Executive
Order 11246, Equal Employment Opportunity, and implementing regulations at 41 C.F.R. 60-4
relating to federally assisted construction contracts;

1.15 Borrower will undertake, and shall cause its contractor(s) and subcontractor(s) to
undertake, good faith efforts to give opportunities for qualified Small Business Enterprises
{"SBE"), Minority Business Enterprises {"MBE") and Women-Owned Business Enterprises
("WBE") to submit proposals, bids, and provide services on contracts and subcontracts for
services and supplies, and shall submit a report of such efforts within six months of the Loan
Closing Date upon NOACA’s request, in compliance with the EPA’s programmatic regulations
located in 40 CFR Chapter 1 Subchapter B, Participation by Disadvantaged Business
Enterprises in United States Environmental Protection Agency Programs. Specifically,
Borrower shall;

execute an affidavit of non-discrimination in a form approved by NOACA upona.

NOACA's request;

undertake, or cause its contractor(s) and subcontractor(s) to undertake, good

faith efforts to hire and promote opportunities for qualified SBE, MBE and WBE;

comply and cause its contractor(s) and subcontractor(s) to comply with all other

federal cross cutting requirements applicable to NOACA pursuant to the Cooperative

Agreement; and

b.

c.

maintain all records that document compliance with the items set forth above for

at least three years and submit such records to NOACA during the progress of the Project

on a quarterly basis, as requested.

d.

Borrower shall and shall require its contractors and subcontractors to comply with all

"Cross-cutting Requirements," defined as all applicable cross-cutting requirements setforth in

the Cooperative Agreement, including without limitation, OSHA Worker Health & Safety

Standard 29 C.F.R. 1910.120; the Uniform Relocation Act; National Historic Preservation Act;
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Endangered Species Act; and Permits required by Section 404 of the Clean Water Act;

Executive Order 11246, Equal Employment Opportunity, and implementing regulations at 41

C.F.R. 60-4; Contract Work Hours and Safety Standards Act, as amended {40 DSC 327-333t

the Anti Kickback Act (40 DSC 276c) and Section 504 of the Rehabilitation Act of 1973 as

implemented by Executive Orders 11914 and 11250;

1.17 Borrower shall ensure that no Loan Disbursements shall be applied to any costs or
expenses for which Borrower has received funds from any other source, including the

matching funds required to be contributed by Borrower to the Project Budget. Borrower shall

also maintain documents separating expenses and reimbursements related to the Project

from all other expenses or monies related to other renovation, rehabilitation or construction

activities in or on the Project Site;

1.18

Project in accordance with the "Applicable Standards," defined as: a) the standards and

criteria established in or pursuant to the Clean Air Act (42 U.S.C.A. Section 7401, et. seq.); the

USEPA National Emissions Standards for Asbestos (40 C.F.R., Part 61, Subpart M) and all

asbestos regulations, criteria and orders promulgated by: (i)the Occupational Safety & Health

Administration (i.e., 29 C.F.R. 1926.1101 and 29 C.F.R. 1910.134); (ii) USEPA, (iii) United

States Department of Transportation, (iv) the Ohio Environmental Protection Agency and (v)

the Ohio Department of Health (i.e., Ohio Administrative Code 3745-20 and 3701-34); b) the

standards and criteria established in or pursuant to the Toxic Substances Control Act and the

regulations at 40 CFR 761, and regulations, criteria and orders promulgated by the USEPA

Office of Resource Conservation and Recovery; and c) such other applicable standards and
criteria as are established in connection with the USEPA BRLF Program and the Ohio

Voluntary Action Program;

Borrower shall and shall require its contractors and subcontractors to complete the

1.19

applicable federal and state laws and regulations and to complete the Project in accordance

with all applicable conditions and requirements imposed upon Borrower, in its capacity as a

Borrower under the Cooperative Agreement, and where applicable, CERCLA, specifically

CERCLA Section 104(k); the National Historic Preservation Act, 54 U.S.C. Section 300101 et

seq.; Uniform Administrative Requirements, Cost Principles and Audit Requirements for

Federal awards, 2 CFR Parts 200 and 1500, and the Office of Management and Budget

guidance Uniform Administrative Requirements, Cost Principles, and Audit Requirements for

Federal Awards to Non-Federal Entitles, 2 CFR Part 200 Subparts A through F.

Borrower shall and shall require its contractors and subcontractors to comply with all

1.20

remediation oversight for the Project, including but not limited to: preparing and documenting

all abatement plans, budgets and schedules; ensuring that the Project meets applicable

federal, state and local laws and providing appropriate documentation; documenting and

reporting to NOACA any deviations from the approved abatement plan, budget and schedule;

providing its reliance letter to NOACA to be included as part of NOACA's final cleanup report

to USEPA documenting Project completion, thus ensuring and certifying that the Project is

completed in accordance with all Applicable Standards;

Borrower shall require its QEP to perform all additional required environmental
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Borrower shall and shall require its contractors and subcontractors to cooperate with

NOACA's QEPatall times as they provide environmental remediation oversight for the Project

on behalf of NOACA, including but not limited to: performing site inspection visits: taking

review samples; reviewing sample results, all specifications, health and safety plans, and all

final abatement reports, and reporting to NOACA any deviations from the approved abatement

plan, budget and schedule; providing its own reliance letter to NOACA to also be utilized as

part of NOACA's final cleanup report to USEPA documenting Project completion; and

ensuring and certifying that the Project is completed in accordance with all Applicable

Standards. Borrower agrees that the Project shall be overseen by a licensed asbestos

containing material (“ACM”) removal professional and that the ACM removal professional

certify the Project was completed in compliance with all applicable laws and regulations of the
State of Ohio;

1.21

1.22 Borrower shall submit weekly reports to NOACA during the duration of environmental

remediation. Weekly reports may be succinct and submitted by email to NOACA, and shall

include updates on waste generated and its disposal, environmental results achieved, any

public involvement activities, and any media attention generated by the project, along with

photos illustrating the activities as appropriate. Borrower shall also submit quarterly financial

and programmatic reports to NOACA demonstrating progress of the Project.

1.23 Borrower shall and shall require its contractors and subcontractors to cooperate with

NOACA in arranging for inspections of the Project Site by NOACA and/or NOACA’s QEP;

Borrower shall and shall require its contractors to comply with all applicable state1.24

requirements and with the EPA’s cybersecurity requirements regarding the collection and

management of environmental data under the Loan Agreement;

1.25 Borrower shall cause the Project to be completed (i) in compliance with CERCLA

Sections 104(k) and 104(g), (ii) in a good and workmanlike manner with materials of high

quality, (iii) strictly in accordance with applicable state and local building, zoning and other

laws and ordinances as well as pollution control and environmental protection regulations,

(iv) in accordance with any plans and specifications submitted to orapproved by NOACA; and

(v) in a manner that protects human health and the environment;

1.26 Borrower agrees that if a sign is developed as part of the Project, then the sign shall
include either a statement (e.g., this project has been funded, wholly or in part, by EPA and
NOACA) and/or the EPA and NOACA logos acknowledging that EPA and NOACA are sources
of funding for the Project. The EPA logo may be used on project signage when the sign can
be placed in a visible location with a direct linkage to site activities. Use of the EPA logo must

follow the sign specifications available at https://www.epa.qov/aboutepa/usinq-eDa-seal-and-
loqo. The NOACA logo should be in a form provided by and approved by NOACA.

1.27 Borrower shall provide NOACA at least ten (10) business days’ notice of public or

media events publicizing the Project. In addition, Borrower shall acknowledge EPA’s and

NOACA's financial assistance in all its publicity materials for the Project and when responding
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to media coverage and shall include the statement; "Funding for this project was provided the

United States Environmental Protection Agency under assistance agreement BF00E03225

to NOACA. The contents of this document do not necessarily reflect the views and policies

of the Environmental Protection Agency, nor does the EPA endorse trade names or

recommend the use of commercial products mentioned in this document.”

1.28

America. Buy America provisions of the Infrastructure Investment and Jobs Act (lIJA) (P.L. 117-
58, §§70911-70917), as required by the Cooperative Agreement and as may be applicable, to
carry out the remediation of the asbestos-containing building materials.

Borrower shall comply with the Buy America Sourcing requirements under the Build

1.29 Borrower and its contractors and subcontractors shall pay wages to laborers and mechanics
employed on the Project at not less than the prevailing rates ofwages for laborers and mechanics
for the applicable class of work called for by the Project, which wages shall be determined in
accordance with the requirements of CERCLA Sections 104(k) and 104(g) and the Davis- Bacon Act,
as well as applicable United States Department of Labor regulations. All contractors and sub
contractors must receive notification of changes in prevailing wage rates as required under
Section 4115.05, Ohio Revised Code, and the Davis-Bacon Act;

1.30

all contractors and all subcontractors to submit certified payroll reports documenting all

construction worker hours performed on the Project electronically through LCPtracker and

shall work with a person designated by NOACA to receive and review such information and

evidence;

If prevailing rates ofwages are required under this Agreement, Borrower shall cause

1.31 Borrower shall pay all premiums on all insurance policies required under this

Agreement and when any policies of insurance may expire, furnish to NOACA, premiums

prepaid, replacement or renewal insurance policies in companies, coverage and amounts

satisfactory to NOACA, in accordance with the terms hereof;

1.32 Borrower agrees that NOACA may assign, negotiate, pledge or otherwise

hypothecate any of the Loan Documents to any lender, participant or financial institution,

and in case of such assignment. Borrower will accord full recognition thereto and agree

that all rights and remedies of NOACA in connection with the interest so assigned shall be

enforceable against Borrower by such lender, participant or financial institution with the

same force and effect and to the same extent as the same would have been enforceable

by NOACA but for such assignment;

Article 2. CONDITIONS TO LOAN CLOSING

2.1 Required Documents. The following must be received by NOACA prior to the Loan

Closing Date, all of which must be strictly satisfactory to NOACA inform, content, and execution:

a. The Loan Documents;

b. The Budget and Eligible Project Costs.
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2.2 Required Conditions. Each of the following conditions must be true prior to the Loan

Closing Date:

a. Borrower shall authorize the required local twenty percent (20%) matching funds (the

"Match”) for the Project:

b. Borrower shall retain a Qualified Environmental Professional (“QEP”) who shall, among

other things, be responsible for providing required environmental oversight during the

Project;

c. Borrower shall cooperate with NOACA’s QEP as they provide the necessary

environmental oversight on behalf of NOACA;

d. It shall have been determined that neither Borrower nor any contractor or subcontractor

is a "Potentially Responsible Party," as that term is defined in the Comprehensive

Environmental Response, Compensation and Liability Act ("CERCLA") Section 107, nor

are Borrower or any contractor or subcontractor affiliated with a "Potentially Responsible

Party”. Any such determination is not binding on the Federal Government.

2.3 Fees. The following must be paid by Borrower prior to the Loan Disbursement Date:

● Legal Fee of $1,000;

2.4 Compliance. Borrower shall have completed and be in compliance with each provision of

and every representation, warranty, covenant and promise made within this Agreement to the

satisfaction of NOACA. There shall be occurring no Default, as defined herein.

Article 3. CONDITIONS TO LOAN DISBURSEMENT

3.1 Required Documents. The following must be received by NOACA prior to any Loan

Disbursement, all of which must be strictly satisfactory to NOACA in form, content, and
execution:

Proof of insurance in conformity with the requirements set forth herein;a.

Certified resolutions evidencing the authority of Borrower to enter into the Loan;b.

The "Attorney's Opinion," which shall be defined as the opinion of Borrower's legal

counsel covering certain matters regarding the Loan and the Loan Documents. The

Attorney's Opinion shall set forth;

c.

(i) Borrower is a political subdivision duly organized and validly

existing under Title 7 of the Ohio Revised Code.

Borrower has full power and authority to execute and deliver the

Loan Documents and to carry out and give effect to the transactions

contemplated to be performed by it under the Loan Documents;

(ii)

10{04362655 -5}



(iii) each of the Loan Documents has been duly executed and

delivered and constitute legal, valid and binding obligations of

Borrower, and are enforceable in accordance with their terms, subject

to customary qualifications;

(iv) the execution and delivery of each of the Loan Documents and

the performance and observance by Borrower of the covenants and

agreementscontained therein do not and will not conflict with or violate

any provisions of or constitute a default under, conflict with or be a

violation of any judgment, decree, indenture, mortgage, guaranty,

agreement, or other instrument to which Borrower is a party or is bound;

there is no action, temporary restraining order, injunction, suit,

proceeding or inquiry before or by any judicial or administrative court or

agency, pending or threatened against or affecting, or involving the

properties, securities or businesses of Borrower; and

(vi) Borrower has obtained any and all requisite consents, permits,

licenses and approvals necessary to enter into, execute and deliver the

Loan Documents and to perform Borrower's obligations thereunder;

(V)

d. Executed copies of all documents and instruments entered into by Borrower with

respect to any other financing being utilized for the Project;

Certified copy of a resolution or authorization of the commitment of the required Match

in the amount of $100,000.

e.

f. Copies of all specifications, prepared by Borrower's QEP, necessary for completion of

the Project;

A certification signed by Borrower's QEP that the specifications provided will, upon full

implementation, be sufficient to complete the Project;

9-

Executed copies of all contracts and subcontracts necessary for the completion of

the Project or for the furnishing of labor or materials for all or any portion of the Project,

which contracts shall include the requirement that ail contractors and subcontractors shall

comply with the internal control requirements for cybersecurity specified at 2 CFR Section

200.303 and acknowledging that such contractors and subcontractors are subject to the

Audit Requirements of 2 CFR Part 200, Subpart F;

h.

Evidence of all governmental approvals necessary for commencement ofthe Project;I.

Copies of all covenants, conditions, restrictions, easements and matters of record

which affect the Project Site;

J-

k. Documentation evidencing payment of expenses for Eligible Project Costs for the

amount to be disbursed on a reimbursement basis, in a form satisfactory and acceptable to

NOACA, invoiced in Borrower's name on or after the date that all conditions in this Article

have been satisfied;
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I. The Loan Disbursement Request Form in the form attached hereto as an exhibit,

requesting a Loan Disbursement in an amount that, when taken together with all prior Loan

Disbursements,does not exceed the Loan Amount;

Evidence of state prevailing wage rates or Davis-Bacon wage rates paid as applicable

to the Project, as set forth herein;

m.

A determination by NOACA that Borrower and its contractors and subcontractors are

in compliance with applicable Federal laws and regulations, the terms of the Loan

Agreement, and the requirements of the Cooperative Agreement, or, if NOACA determines

that there is a risk that the Borrower and its contractors and subcontractors are not in

compliance or are at risk of becoming noncompliant with applicable Federal laws and

regulations, the terms of the Loan Agreement, and the requirements of the Cooperative

Agreement, receipt by NOACA of such documents, reports, records or assurances as may

be required by NOACA to satisfy its obligations under 2 CFR 200.332(b) and (c). Any

determination under this subsection is not binding on the EPA or other branch of the federal

government.

n.

Any such other documents and information that NOACA may reasonably require,

including but not limited to any lease agreements with tenants at the Project Site.

0.

3.2 Required Conditions. Each of the following conditions must be true prior to any Loan
Disbursement to the satisfaction of NOACA:

This Agreement is in full force and effect;a.

All conditions and requirements of the Loan Documents to be performed by Borrower

or other party prior to any Loan Disbursements have been satisfied or performed;

b.

Borrower and any contractor or subcontractor shall have complied and be in

compliance with each provision of and every representation, warranty, covenant and

promise made within this Agreement to the satisfaction of NOACA and there shall be

occurring no Default, as defined herein;

c.

d. No litigation, claims or proceedings are pending or threatened against Borrower or the

Project Site which litigation, claims or proceedings, in the sole and exclusive judgment of

NOACA, would materially affect Borrower's ability to perform any of its respective obligations
under any of the Loan Documents;

No event, circumstance or condition exists or has occurred which could, in NOACA's

sole judgment, delay or prevent the completion of the Project by the "Project Completion
Deadline," which shall be defined as the date 36 months after the Loan Closing Date;

e.

f. No adverse change, which in the sole and exclusive judgment of NOACA, has occurred

or is threatened against the Project Site or the financial condition of Borrowerwhich would
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materially affect Borrower’s ability to perform any of the obligations under any of the Loan
Documents;

NOACA shall be satisfied that all Loan Disbursements disbursed to date have been

applied only to the payment of Eligible Project Costs;

g.

NOACA shall be satisfied as to the continuing accuracy of the Budget;

NOACA shall be satisfied that the Project is in conformity with applicable law and that

the Project is being completed in accordance with any plans or specifications submitted to

and/or approved by NOACA.

h.

I.

3,3 Final Loan Disbursement. Borrower shall submit its final Loan Disbursement Request

Form no later than 18 months after the Project Completion Date, as that term is defined herein,

and after that date NOACA shall be under no further obligation to make any Loan
Disbursements.

Article 4. BORROWER’S REPRESENTATIONS AND WARRANTIES

4.1 Representations and Warranties: General. To induce NOACA to execute and perform

this Agreement, Borrower hereby represents, covenants, promises, and warrants to NOACA,

and shall require any contractor or subcontractor using Cooperative Agreement funds

similarly to represent, covenant, promise and warrant as follows:

Borrower is now and will remain throughout the Project Completion Date the owner of

the Project Site;

a.

Borrower has secured all funds necessary to complete the Project and is in compliance

with all documents related to its other project financing;

b.

The Project shall commence timely and shall be completed on or before the

Project Completion Deadline;

c.

Borrower has and will have during the term of this Loan Agreement all requisite power

and authority to enter into this Agreement and to conduct Borrower's activities, as presently

conducted, to complete the Project, and to own, or hold under lease, Borrower's assets and

properties;

d.

Execution of the Loan Documents and performance of Borrower's obligations have

been duly authorized;

e.

f. The Loan Documents to which Borrower is a party will constitute the duly authorized,

valid and legally binding obligations of Borrower and will be enforceable against Borrower

strictly in accordance with their respective terms, except as such enforceability may be

limited or denied by (a) applicable bankruptcy, insolvency, reorganization, moratorium or

similar governmental rule relating to or affecting the enforcement of creditors' rights and the
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enforcement of debtors' obligations generally and (b) general principles of equity, regardless

of whether enforcement is pursuant to a court proceeding in equity or at law;

No condition, circumstance, event, agreement, document, instrument, restriction,

litigation or proceeding {or threatened litigation or proceeding or basis therefor) exists which

could adversely affect the validity or enforceability of the Loan Documents, which could

adversely affect the ability of Borrower to complete the Project, which could adversely affect

the ability of Borrower to perform its respective obligations under the Loan Documents to

which it is a party, which would constitute a Default, as that term is defined herein, under any

of the Loan Documents, or which would constitute such a Default with the giving of notice or

lapse of time or both;

g.

The Project Site, the present use and occupancy of the Project Site, the completion of

the Project and the intended use and occupancy of the Project Site will not violate or conflict

with any contract, lease, any applicable law. statute, ordinance, rule, regulation or order of

any kind, including without limitation zoning, building, environmental, land use, noise

abatement, occupational health and safety or other laws, any building permit or any

condition, grant, easement, covenant, condition or restriction, whether recorded or not;

h.

The Loan Documents and other materials submitted to NOACA by or on behalf of
Borrower in connection with or in furtherance of the Loan fully and fairly states the matters

with which they purport to deal in all material respects, and neither misstates any material

fact nor, separately or in the aggregate, fails to state any material fact necessary to make

the statements made not misleading;

I.

Borrower is, will remain, and will take all actions necessary to remain in compliance

with in all matters, which matters include but are not limited to the receipt, expenditure, and

use of the Loan, and shall cause its officers, agents, and employees to do the same;

J-

Borrower does not have an identity of interest with any supplier, contractor, architect,

subcontractor, laborer or materialman performing work or services or supplying materials or

labor in connection with the Project or the Project Site;

k.

Borrower has not made any contract or arrangement of any kind, other than the Loan

Documents, which has given rise to, or the performance of which by the other party thereto

would give rise to (with the exception of possible non-payment of construction costs), a lien

or claim of lien on the Project Site while this Loan is outstanding in whole or in part, unless

expressly consented to by NOACA;

I.

All plans and specifications for the Project are complete in all respects, and upon

completion of the Project, the Project Site shall be ready for the intended use thereof;

m.

The Project Site is not listed, or proposed for listing, on the National Priorities List ofn.

USEPA;
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The Project Site is zoned under zoning ordinances which permit the operation of the

Project Site; and all utilities, including water, storm and sanitary sewer, gas, electric and

telephone, and rights of access to public ways shall be available to the Project Site in

sufficient locations and capacities to meet the requirements of operating the Project Site

and of any applicable Governmental Authority;

o.

4.2 Representations and Warranties: USEPA BRLF. To induce NOACA to execute and

perform this Agreement. Borrower hereby represents, covenants, promises, and warrants to

NOACA, and shall require any contractor or subcontractor using Cooperative Agreement

funds similarly to represent, covenant, promise and warrant, as follows:

Borrower is not a Potentially Responsible Party and is eligible for one of the Landowner
Liability Protections under CERCLA Section 107;

a.

b. Borrower is not now, nor has it ever been, subject to any penalties resulting from non-

compliance with any "Environmental Law," defined as any federal, state or local laws,

ordinances or regulations relating to industrial hygiene or to the environmental conditions,

including without limitation, CERCLA, as amended, the Hazardous Materials Transportation

Act, the Resource Conservation and Recovery Act, the Hazardous Substances Account Act.

the Hazardous Substances Act and the Underground Tank Act of 1984;

c. Borrower has not, in regard to the Project Site, used, generated, stored, transported,

disposed of, or caused or contributed to the disposal of, placement of or release of any

"Regulated Material," defined as any flammable explosives, radioactive materials, solid

waste, hazardoussubstances,hazardouswaste, hazardousmaterials, asbestos-containing

materials, petroleum or any fraction thereof, pollutants, irritants, contaminants, toxic

substances, or any other materials respectively defined as such in, or regulated by, any

applicable Environmental Law;

d. Borrower will ensure that its contractors and subcontractors are not currently

suspended; debarred, or otherwise declared ineligible for participation in the USEPA BRLF

Program or from the receipt of funds therefrom;

No claim has been asserted against Borrower under Section 107 of CERCLA;e.

f. Borrower and, to its knowledge, its contractors and subcontractors:

are not presently or proposed to be debarred or suspended, declared ineligible,

or voluntarily excluded from federal, state or local (hereafter "public")

transactions;

have not been convicted of or had a civil judgment rendered against them, within

the three-year period immediately preceding the Loan Closing Date, for (A) fraud
or commission of a criminal offense in connection with obtaining, attempting to

obtain, or performing a public transaction or contract under a public transaction,

(B) violation of federal or state antitrust laws, or (C) embezzlement, theft, forgery.
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falsification or destruction of records, making false statements or receiving stolen

property;

iii. are not presently indicted for or otherwise criminally or civilly charged by a public

entity with commission of any of the offenses enumerated under item (ii) above;

and;

iv. have not had a public transaction terminated for cause or default within the three-

year period immediately preceding the Loan Closing Date.

Borrower shall furnish NOACA with the following4.3 Furnishing Information.

information;

On an annual basis, Borrower shall deliver to NOACA its duly executed City Certificate

of Available Resources and any other financial documents of Borrower reasonably

requested by NOACA;

a.

Borrower shall deliver to NOACA copies of all inspection reports delivered pursuant to

the terms of the Loan Documents;

b.

Upon completion of the Project, Borrower shall submit evidence of completion,

consisting of a certificate from the QEP certifying that the Project has been completed in

accordance with all specifications and the ABCA and any other certificates or other

assurances required by NOACA or any other applicable governmental department, agency

or unit as part of the Project;

c.

d. Borrower shall deliver to NOACA, on or before the Project Completion Deadline, a
certification by an ACM removal professional that the Project was completed in compliance
with all applicable laws and regulations of the State of Ohio. The date of said certification is

to be used to define the "Project Completion Date";

Borrower shall submit to NOACA no less often than quarterly a report of its procedures

and activities related to its compliance with the Cross-cutting Requirements;

e.

f. Borrower shall promptly notify NOACA of any condition or event which constitutes (or

which with the giving of notice or lapse of time or both would constitute) a Default as defined

herein, and of any material adverse change in the financial condition of Borrower, and of

any material change in any of the Security;

Borrower shall, and shall cause its contractors and subcontractors to, permit NOACA

or its agents to have access to and to examine, copy and make abstracts of, all books,

documents, papers and records regarding the Loan and the Project, upon reasonable prior

notice during Borrower’s normal business hours, and shall make the same available for a

period of three (3) years from the date of the final payment under the Loan, provided

however, that should Borrower be notified that an audit has been commenced pursuant to

Ohio Revised Code 117.11 during said period, for which the aforesaid books and records

are material, the aforesaid records shall be retained pending the completion of said audit.

g-
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Borrower and its contractors and subcontractors shall also permit access to authorized

federal officials during the record retention period pursuant to 2 CFR 200.337.

Borrower and its contractors and subcontractors shall maintain financial and

programmatic records in accordance with generally accepted accounting principles and

procedures and shall retain such records pertaining to the Project for a three-year period

following the latest to occur of (i) Project Completion Date (ii) the termination of the

Cooperative Agreement or (Hi) the repayment of the Loan and satisfaction of the covenants,

conditions and requirements to be performed hereunder, and if any litigation, claim,

negotiation, audit or other action involving the records is commenced prior to the expiration

of the three-year period, such records shall be retained until final resolution of all issues

which arise from such litigation, claim, negotiation, audit or other action, or until the end of

the three-year period, whichever is later, and all such records and supporting documents

shall be made available by Borrower or its contractors and subcontractors, upon request,

for inspection or audit by NOACA or its representatives, as well as by authorized federal officials

pursuant to 2 CFR 200.337, and in no event shall Borrower or its contractors or subcontractors

destroy any of these records or documents before first obtaining NOACA's permission;

h.

i. Upon the request of NOACA, Borrower shall submit affidavits from Borrower and/or

the contractor(s) stating that each person providing any material or performing any work in

connection with the Project has been paid in full and that all withholding taxes have been

paid:

j. Borrower shall provide written notice to NOACA describing the specifics of, and the

actions being taken by Borrower with respect to, the following:

(i) the occurrence of a Default, as that term is defined herein, or an event or

circumstance which, with the passage of time or notice or both would constitute

a Default;

(ii) any action, suit or proceeding by or against Borrower, at law or in equity, or

before any governmental instrumentality or agency, whether instituted or

threatened, which, if adversely determined would materially impair the right or

ability of Borrower to carry on its business or would materially impair the right or

ability of Borrower to perform the transactions contemplated by the Loan

Documents or under any other project financing.

k. Borrower shall cause its contractors or subcontractors to provide access to all records

regarding the Loan and the Project necessary for NOACA to verify compliance with 2 CFR

Part 200.331 as well as 2 CFR Part 200, Subpart D. Post Federal Award Requirements for

Financial and Program Management and 2 CFR Part 200 Subpart F, which records may

include, without limitation, financial statements and reports, programmatic reports including

information on environmental results, and audit findings. Borrower shall also cause its

contractors or subcontractors to provide access to such records to authorized federal

officials during the record retention period pursuant to 2 CFR 200.337.
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Continuation of Representations and Warranties. Aii representations, covenants,

promises, and \A/arranties shall be and shail remain true and correct so long as any part of the

Loan remains outstanding.

Article 5.

4,4

DEFAULT

Default Defined. A "Default" is hereby defined as the occurrence of any one or more

of the following under any of the Loan Documents:

5.1

Any failure by Borrower to make due and punctual payment on the Note when and as

the same becomes due, which nonpayment continues for a period of five (5) business days

after written notice thereof:

a.

Any failure of Borrower for a period of thirty (30) days (except elsewhere in this Section

where a shorter period is specified) after written notice from NOACA to Borrower to observe

or perform any covenant in this Agreement or any of the other Loan Documents; provided,

however, that in the case of a non-monetary default not capable of cure within said thirty

(30) day period. Borrower shall have such additional time as may be reasonably necessary

to cure said Default provided that Borrower is continuously in good faith and diligently

pursuing such cure;

b.

The disapproval by NOACA of any of portion of the Project and failure of Borrower to
commence correction to the reasonable satisfaction of NOACA within thirty (30) days after

NOACA's notification to Borrower of its disapproval and the specific reasons therefor that

Borrower will need to correct, and diligently complete the same;

c.

An unreasonable delay in completion of the Project, or a discontinuance or

abandonment of the Project for a period of any thirty (30) days whether consecutive or non-

consecutive, or a material failure to adhere to any work schedule submitted to or agreed

upon by NOACA, or any delay in completion of the Project so that the same may not, in

NOACA's reasonable judgment, be completed on or before the Project Completion
Deadline, which Borrower fails to correct to the reasonable satisfaction of NOACA within

thirty (30) days after NOACA's notification to Borrower of such issue and the specific
reasons therefor:

d.

Any material representation, statement, report or certificate made now or hereafteror

in the materials submitted to NOACA for this Loan by Borrower that is not true and correct

in all material respects;

e.

f. The occurrence of a Prohibited Transfer;

The existence of any fraud or willful misconduct by or with the acquiescence of

Borrower which in any way relates to or affects the Loan or the Project;

g

Upon bankruptcy or insolvency of the general contractor for the Project and the failure

of Borrower to thereafter cause the replacement of the general contractor in a diligent and

timely manner;

h.
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i. If Borrower is enjoined or restrained or in any way prevented by court order from

performing or causing the performance of any material obligations hereunder or under any of

the other Loan Documents or conducting all or a substantial part of its business affairs, and

such court order is not vacated within thirty (30) days;

j. Any default beyond any applicable periods of notice, cure and/or grace, under any of

the Loan Documents or any other Project financing.

Article 6. NOACA'S REMEDIES UPON DEFAULT

6.1 Remedies Conferred Upon NOACA. Upon the occurrence of any

Default, shall Inform the EPA Project Officer and the State of Ohio of such Default.

NOACA, Upon the occurrence and during the continuance of any Default. NOACA, in addition

to all remedies conferred upon NOACA by law and by the terms of the other Loan Documents,

may pursue, upon written notice, any one or more of the following remedies concurrently or

successively, it being the intent hereof that all remedies shall be equally available to NOACA

and no remedy shall be to the exclusion of any others:

a. Withhold further Loan Disbursements and terminate any of its obligations to Borrower;

a. Declare the Note to be immediately due and payable, without presentment, demand,

protest or other notice of any kind, all of which are hereby expressly waived, other than

providing notice to Borrower of its decision to exercise this remedy;

b. With or without entry upon the Project Site, cause the Project to be completed using all

available materials and equipment located upon the Project Site, purchasing all other

necessary materials, and employing contractors and other employees, with all such

sums expended by NOACA for such purpose to constitute Loan Disbursements which

shall be secured by the Loan Documents and shall forthwith be due and payable by
Borrower to NOACA with interest thereon at the Interest Rate;

c. Access and secure the Project Site to ensure public safety, unless or until Borrower

cures any Default to NOACA’s satisfaction or until NOACA chooses to pursue its remedy

outlined in Section 6.1(a) above;

d. Exercise or pursue any other remedy or cause of action permitted at law or at equity or

under this Agreement or any other Loan Document, including but not limited to the

initiation of proceedings, whether public or private, to enforce any security agreement or

realize on any of the Collateral.

6.2 Right of NOACA to Make Advances to Cure Defaults: Qhliaatorv Advances. If Borrower

fails to perform any covenant or agreement contained in the Loan Documents, NOACA may

(but shall not be required to) perform any such covenant or agreement, and any amounts

expended by NOACA in so doing shall be deemed Loan Disbursements subject to all the Loan

Documents and advanced by NOACA under an obligation to do so regardless of the identity
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of the person or persons to whom said funds are disbursed, and any such funds advanced by

NOACA in the exercise of its judgment to protect its Security are obligatory advances

hereunder and shall constitute additional indebtedness payable on demand evidenced and

secured by the other Loan Documents.

Attorneys' Fees. Borrower shall pay 0.5% of the loan or $1000, whatever is lower. To

cover NOACA's attorneys' fees and costs in connection with the negotiation, documentation,

administration and enforcement of this Agreement.

6.3

6.4 No Waiver. No failure by NOACA to exercise, or delay by NOACA in exercising any

right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or

partial exercise of any right, power or privilege hereunder preclude any other or further

exercise thereof, or the exercise of any other right, power or privilege. The rights and remedies

provided in this Agreement and in any of the other Loan Documents are cumulative and not

exclusive of each other or of any right or remedy provided by law or equity. No notice to or

demand on Borrower in any case shall, in itself, entitle Borrower to any other or further notice
or demand in the same circumstances or constitute a waiver of the rights of NOACA to any

other or further action in any circumstances without notice or demand.

6.5 Cure of Default, if Borrower cures all Defaults, NOACA may, in its sole, exclusive and
reasonable discretion, allow Borrower to reinstate the Loan and the Loan Documents.

INSURANCE REQUIREMENTSArticle 7.

Mandatory Insurance Requirements. Borrower shall procure, maintain and pay

premiums for, or cause its contractors or subcontractors to procure, maintain and pay

premiums for, the insurance coverage and limits of liability up to the full amount of coverages

as stated in all existing policies issued to Borrower as of the Loan Closing Date and at least in

the amounts indicated below with respect to the Project:

7.1

Worker's Compensation Insurance as statutorily required by the State of Ohio. For

parties with employees working outside of Ohio, Worker's Compensation Insurance as

required by the various state and federal laws as applicable including Employers' Liability

coverage.

a.

Commercial General Liability Insurance, which insurance shall be written on an

occurrence basis on the Insurance Services Office (ISO) form or its equivalent, with limits of

liability not less than:

b.

$1,000,000 each occurrence bodily injury & property damage;

$1,000,000 personal & advertising injury;

$2,000,000 general aggregate;

$2,000,000 products/completed operations aggregate.

(i)

(ii)

(iii)

(iv)

Business Automobile Liability Insurance covering all owned, non-owned, hired, and

leased vehicles, if any. Such insurance shall provide a limit of not less than $1,000,000

c.
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combined single limit (bodily injury & property damage) each accident, and shall be written

on an occurrence basis on the Insurance Services Office (ISO) form or its equivalent.

d. Umbrella/Excess Liability Insurance to provide additional insurance limits for

commercial general liability and/or automobile liability, which insurance shall be written on
an occurrence basis and sit in excess of the limits and terms set forth for general, auto, and

employers' liability insurance, with limits of liability not less than:

$5,000,000 each occurrence;

$5,000,000 general aggregate:

$5,000,000 products/completed operations aggregate.

(i)

(ii)

(iii)

Professional Liability Insurance/Errors & Omissions Liability Insurance, providing

coverage for claims arising out of the provision of design, architectural, engineering,

consultants, counselors, medical professionals, legal and/or other professional services with

a limit of liability not less than:

e.

(i) $2,000,000 per claim;

$2,000,000 aggregate.(ii)

f. Commercial Pollution Legal Liability Insurance for the Project Site (including

Contractors Pollution Liability Insurance, if applicable), with no asbestos or lead paint

exclusions, and with a limit of liability not less than:

$2,000,000 per occurrence;

$2,000,000 aggregate.

(i)

(ii)

Builders Risk Insurance on an All Risks Property Coverage Form covering damage to

all improvements while under construction or renovation, including materials and fixtures not

yet incorporated into the improvements, or other casualty, vandalism or malicious mischief,

bearing a replacement cost endorsement; provided however, that such insurance shall only

be kept or caused to be kept during construction or such other times as are customary and

usual in commercial property development. Such insurance shall be for the benefit of those

project lenders with a mortgage or other security interest in the Project Site.

g-

All Risk Property Insurance, for the full replacement cost thereof, including fire, hail,

earthquake, wind damage, flood, lightning, mechanical or equipment breakdown, and

vandalism with a replacement cost endorsement and in such amounts so as to avoid the

operation of any coinsurance clause, for such periods and otherwise as NOACA reasonably

may require from time to time. Such insurance shall name NOACA as Loss Payee as its

interest may appear.

If the Project Site is located in an area designated as "flood prone" or a "special flood
hazard area," Borrower shall maintain at least the maximum coverage for the Premises
available under the federal flood insurance plan, reserves the right to require additional flood

insurance coverage, including related rent loss insurance.

h.

I.

7.2 Insurance Coverage Terms and Conditions

The insurance policies of Borrower required for this Agreement, shall:a.
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(i) Name "NOACA and its employees" as an Additional Insured.

This does not apply to Workers Compensation. NOACA and its

employees shall be named as Additional Insured and/or loss payee to

the extent of the full amount of coverages as stated in all existing

policies issued to Borrower as of the Loan Closing Date and at least in

the amounts and coverages indicated above,

(ii) Contain a waiver of subrogation provision wherein the insurer(s)

waives all rights of recovery against NOACA.

(iii) Be primary and not in excess or contingent on any other basis;

(iv) The Certificates of Insurance evidencing these coverages shall

contain the following additional insured, loss payee and waiver of

subrogation language where applicable:

(A) NOACA and its employees are additional insureds for

purposes of Commercial General Liability";

'Waiver of subrogation in favor of NOACA,"(B)

The insurance required for this Loan shall be provided by insurance carrier(s) licensed

to transact business and write insurance in the state(s) where operations are performed and

shall carry a minimum A.M. Best's rating of A-VII or above.

b.

The terms of this Agreement shall be controlling and shall not be limited by any

insurance policy provision.

c.

These insurance provisions shall not affect or limit the liability of Borrower stated

elsewhere in this Agreement or as provided by law.

d.

Borrower shall require any and all contractors and subcontractors to procure, maintain

and pay premiums for the insurance coverages and limits of liability outlined above with

respect to products, services, work and/or operations performed in connection with this

Agreement.

e.

f. NOACA reserves the right to require insurance coverages in various amounts or to

modify or waive insurance requirements on a case-by-case basis whenever it is determined
to be in the best interest of NOACA.

Where coverages are made on a claims-made basis the claims-made retroactive date

on the policy shall be prior to the commencement of professional activity related to this

Agreement.

g-

Borrower shall furnish a Worker's Compensation Certificate and Certificate of

Insurance evidencing the insurance coverages required herein are in full force and effect.

Acceptance of a non-conforming certificate of insurance by NOACA shall not constitute a

waiver of any rights of the parties under this Agreement,

h.

Article 8. MISCELLANEOUS

8,1 Absence of Relationships. The execution and delivery of the Loan Documents, the

receipt by Borrower of the Loan, or the performance or observance by Borrower of its
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obligations under the Loan Documents may not be deemed to create any relationship

between Borrower and NOACA as a third-party beneficiary, partner, joint venture,

shareholder, agent, trustee, principal or otherwise, nor shall NOACA be deemed to be in

privity of contract with any contractor, subcontractor or provider of services on or in

connection with the Project, nor shall any payment of funds by NOACA directly to a contractor,

subcontractor or provider of services for completion of the Project be deemed to create any

third party beneficiary status. NOACA is in no way lending its aid or credit to Borrower or any

signatory for any of the Loan Documents. Borrower will make no such representations or
statements.

Entire Agreement and Modification. This Agreement and the other Loan Documents,

and any other document or instrument executed pursuant thereto or contemplated thereby,

shall represent the entire, exclusive, integrated agreement between the parties with respect to

its subject matter, and shall supersede all prior negotiations, representations, or agreements

pertaining thereto, either oral or written. There are no oral or written representations,

understandings or agreements relating to this Agreement which are not fully expressed herein.

This Agreement and any provision hereof shall not be modified, amended, waived or

discharged in any manner other than by a written amendment executed by all parties to this

Agreement. Borrower shall cause any material change in any of the Loan Documents to be
cured to the reasonable satisfaction of NOACA

8.2

Assignability. Borrower shall not, without the prior written consent of NOACA,

assign this Agreement or any of the Loan Documents or any part thereof.

8.3

8.4 Headings. The captions and headings of various Articles and Sections of this
Agreement
and exhibits pertaining hereto are included for convenience only and not to be considered as
defining or limiting in any way the scope or intent of the provisions hereof.

8.6 Gender and Number. Any word herein which is expressed in the masculine or neuter
gender shall be deemed to include the masculine, feminine and neuter genders. Any word
herein which is expressed in the singular or plural number shall be deemed, whenever
appropriate in the context, to include the singular and plural.

Contract Interpretation and Construction. In the event an ambiguity or question of

intent or interpretation arises, this Agreement shall be construed as though drafted by both

parties, and no presumption or burden of proof shall arise favoring or disfavoring one party by

virtue of the authorship of any of the items of this Agreement.

8.7

Governing Law and Jurisdiction. This Agreement has been negotiated, executed, and

delivered in Cleveland, Ohio, and shall be governed by, and shall be construed and enforced
in accordance with, the laws of the State of Ohio. The parties agree that the state and federal

courts sitting in Ohio will have exclusive jurisdiction over any claim arising out of this

Agreement, and each party consents to the exclusive jurisdiction of such courts.

8.8

8.10 Severability. If any provision of this Agreement is invalid or unenforceable, that

provision will be changed and interpreted to accomplish the parties' objectives to the greatest
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extent possible under applicable law and the remaining provisions of this Agreement will

continue in full force and effect.

8.11 Force Maieure. If a force majeure event occurs, which event is defined as a

supervening condition beyond Borrower's reasonable control, including an act of God, civil

commotion, strike, labor dispute, or governmental demand or requirement, and if such event

prohibits Borrower from performing any non-monetary covenant or representation, then

Borrower shall notify NOACA as soon as practicable and shall take all actions necessary to

void or otherwise mitigate the effects of the event to the satisfaction of NOACA. This Section

does not relieve Borrower of its obligations to repay the Loan.

8.13 No Apparent Authoritv/Prooer Approvals. Borrower recognizes and agrees that no

public official or employee of NOACA may be deemed to have apparent authority to bind

NOACA to any contractual obligations not properly authorized pursuant to the Ohio Revised

Code or NOACA’s Code of Regulations.

8.14

to the Loan Documents shall be in writing and shall be deemed given when personally

delivered, or sent via certified mail with return receipt requested, or sent via overnight courier

with signature required. Except as otherwise specifically required herein, no notice of the

exercise of any right or option granted to NOACA herein is required to be given. Any notice

shall be addressed as follows, unless the other party provides written notice of a new

designated recipient or address;

Notices. Any notice, demand, or other communication required or permitted pursuant

If to NOACA:

Grace Gallucci (NOACA’s Awarding Official for the Grant)
Executive Director & CEO

Northeast Ohio Areawide Coordinating Agency
1299 Superior Ave. E
Cleveland,OH 44114

With a copy to the Brownfields RLF Project Manager
Gina Beim, P.E.

Deputy Director, Integrated Project, Planning and Plan Advancement

Northeast Ohio Areawide Coordinating Agency
1299 Superior Ave. E
Cleveland, OH 44114

If to Borrower:

Mayor Matthew J. Castelli

City ofMiddleburg Heights
15700 Bagley Road
Middleburg Heights, Ohio 44130

With a copy to:
Charles Bichara

City of Middleburg Heights
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15700 Bagley Road
Middleburg Heights, Ohio 44130

With a copy to Borrower’s counsel:
Santo Incorvaia

Law Director

City of Middleburg Heights
15700 Bagley Road

Middleburg Heights, Ohio 44130

If to ERA

ERA Project Officer
Karla Auker

25063 Center Ridge Rd, LP-17J
Westlake,OH 44145

Email: Auker.Karla@epa.gov
Phone: 440-250-1741

ERA Grant Specialist
Latasha Kyles
Assistance Section, MA-10J
77 West Jackson Blvd

Chicago, IL 60604

Email: Kyles.Latasha@epa.gov
Phone: 312-353-2004

8.15 Communications. Borrower understands and agrees to allow its name, photographs,

story and audio/video media to be used in any number or type of marketing materials and

communication vehicles for promotion by NOACA, without the right of inspection or approval,

and shall participate in any interviews related to this Loan. Any materials and photographs

used shall remain the property of NOACA. Borrower releases NOACA from any and all liability

for any violation of any personal or proprietary right Borrower may have in connection with

any such marketing materials.

8.16 Anti-Discrimination: Equal Employment Opportunity. Borrower agrees that in its

employment of labor, skilled or unskilled, there shall be no discrimination exercised against

any person because of race, color, religion, national origin, sex, gender, ancestry, age,

disability, sexual orientation, sexual identity, genetic information, military status, or veteran

status, and that Borrower will comply with ail state and federal laws regarding equal

employment opportunity and fair labor and employment practices, including ORC Section
125.111 and all related Executive Orders. A violation of this term shall be deemed a material

breach of this Agreement.

8.17 Conflicts of Interest. Borrower will not knowingly permit any public official or public

employee who has any responsibilities related to this Agreement to acquire an interest in

anything or any entity under Borrower's control, if such an interest would conflict with that

official's or employee's duties. Borrower will disclose to NOACA knowledge of any such
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person who acquires an incompatible or conflicting personal interest related to this Agreement

and shall take all legal steps to ensure that such a person does not participate in any action

affecting the Loan or this Agreement.

8.18 Counterparts. This Agreement may be executed in any number of counterparts, each

of which shall be deemed an original, and all of which shall be deemed one and the same
instrument.

Electronic Signature. The parties agree that any of the Loan Documents or any related

transaction may, at the direction of NOACA, be conducted by electronic means and that the

electronic signatures affixed to any such Loan Document or transaction shall have the same

legal effect as if that signature was manually affixed to a paper version of that document. The

parties also agree to be bound by the provisions of Chapters 304 and 1306 of the Ohio

Revised Code as they pertain to electronic transactions.

8.19

(Signature page to
follow.)
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IN WITNESS WHEREOF, NOACA and Borrower have executed this Agreement effective

as of the Loan Closing Date.

NOACA

BY:

Grace Gallucci, Executive Director

The legal form and correctness

of this Agreement is hereby approved

on behalf of NOACA by:

Counsel for NOACA

City of Middleburg Heights

BY:	

Name:

Its:

The legal form and correctness

of this Agreement is hereby approved

on behalf of the City of Middleburg

Heights by:
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